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ORDINANCE NO. 3875

ORDINANCE AMENDING CHAPTER 7 OF THE CODE OF ORDINANCES OF THE
CITY OF ASHEVILLE PERTAINING TO ENVIRONMENTAL PROTECTION
STANDARDS FOR SOIL EROSION AND SEDIMENTATION CONTROL AND
STORMWATER MANAGEMENT

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ASHEVILLE
THAT:

Section 1: Section 7-12-2 (Stormwater, Soil Erosion and Sedimentation Control,
Illicit Discharge and Connection Ordinance) of Chapter 7 of the Unified Development
Ordinance (UDO) of the Code of Ordinances of the City of Asheville is hereby repealed
in its entirety, and replaced with a new section 7-12-2 to read as follows:

(a) Authority, Purpose, Objective, Findings, Jurisdiction, Applicability, Exemptions

(1) Authority: This section is adopted pursuant to NCGS 143-214.7 and applicable
rules promulgated by the North Carolina Environmental Management Commission
(NCEMC) thereunder; Session Law 2006-246; Chapter 160A (Cities and Towns),
Article 14 and Article 19 (Planning and Regulation of Development); Section 5 of the
North Carolina Constitution; Chapter 113A, Article 4 (Sedimentation Pollution
Control); Article 21, Part 6 (Floodway Regulations).

(2) Purpose: It is the purpose of this section to comply with the federal and
corresponding state stormwater discharge National Pollution Discharge Elimination
System (NPDES) regulations; to protect, maintain and enhance the environment of the
City of Asheville (City), by establishing minimum requirements and procedures to
control the potential adverse effects of increased stormwater runoff associated with
both future development and existing developed land and non-point and point source
pollution associated with new development and redevelopment as well as illicit
discharges into municipal stormwater systems; to regulate the clearing, grading,
excavation, filling and manipulation of the earth and the moving and storing of waters
in order to control and prevent accelerated soil erosion and sedimentation; and to
establish decision-making processes for development that protect the integrity of
watersheds and preserve the health of water resources.

(3) Objectives: To assure the City of the authority to take any action required by it to
obtain and comply with its NPDES permit for stormwater discharges. Among other
things, these regulations require the City to establish legal authority which authorizes or
enables the City at a minimum to:

a. Control the contribution of pollutants to the City’s MS4 and receiving waters by
stormwater discharges associated with residential, commercial, industrial, and related
facility activity and the quality of stormwater discharged from sites of residential,
commercial, industrial, and related facility activity; and



b. Prohibit illicit discharges and illicit connections to the City’s MS4 and receiving
waters; and control the discharge to the City’s MS4 and receiving waters, of spills,
dumping or disposal of materials other than stormwater; and

c. Control through intergovernmental agreements, contribution of pollutants from one
municipal stormwater system to another; and

d. Control accelerated erosion and sedimentation; and

e. Require compliance with conditions in ordinances, permits, contracts or orders as
follows:

1. To establish and implement all inspection, surveillance and monitoring
procedures necessary to determine compliance and noncompliance with permit
conditions including the prohibition of illicit discharges and illicit connections to
the City’s MS4 and receiving waters;

2. To require that new development and redevelopment maintain the pre-
development hydrologic response in their post-development state as nearly as
practicable for the applicable design storm in order to reduce flooding, stream
bank erosion, non-point source pollution and increases in stream temperature, and
to maintain the integrity of stream channels and aquatic habitats for
biological/ecological function and drainage;

3. To encourage the use of better management and site design practices, such as
the use of vegetated conveyances for stormwater and the preservation of green
space and other conservation areas to the maximum extent practicable (MEP);

4. To establish provisions for the short-term and long-term responsibility for and
maintenance of structural and non-structural stormwater BMPs to ensure that they
continue to function as designed, are maintained appropriately, and pose no threat
to public safety; and to minimize public and private property damage resulting
from erosion, sedimentation and flooding; and to regulate developments that
create demand for public investment in flood control works.

(4) Findings:

a. Stormwater runoff can have a significant adverse impact on the health, safety and
general welfare of the City and on the quality of life of its citizens. These impacts can
be in the form of pollution to our water bodies, erosion and sedimentation, flooding
and other degrading impacts.

b. The sedimentation of streams, lakes, wetlands and other waters of this State
constitute a major pollution problem. Sedimentation occurs from the erosion or
depositing of soil and other materials into the waters. Control of erosion and
sedimentation is deemed vital to the public interest and necessary to public health and



welfare, and expenditures of funds for erosion and sedimentation control programs
shall be deemed for a public purpose.

c. Changes in land use can create adverse impacts. The City has been designated a
Phase II Municipal Separate Storm Sewer System (MS4) Community under the
NPDES and is required to obtain a permit pursuant to the 1972 Federal Water
Pollution Control Act as amended in 1987 as well as the applicable and statutory laws
promulgated thereunder. In response to these requirements this jurisdiction is
compelled to adopt minimum stormwater controls such as those included in this
section.

d. The City is in a unique geographic area with steep slopes, erodible soils, extreme
rainfall patterns and other unique factors that require special attention and specifically
different requirements from other jurisdictions.

(5) Jurisdiction: With the exception of applying subsection 7-12-2(k), pertaining to
the Prohibition, Detection and Elimination of Illicit Connections, Illicit Discharges and
Improper Disposal to the Stormwater System in the City’s extraterritorial jurisdiction,
this section shall apply to the territorial and extraterritorial jurisdictions of the City as
well as to all properties owned by the City within Buncombe County to include the
areas designated on the map entitled “Phase II Stormwater Map of the City of
Asheville, North Carolina” (“the Stormwater Map”), which is adopted simultaneously
herewith along with all explanatory matters contained thereon and made a part of this
section.

(6) Applicability: Unless exempted pursuant to subsection 7-12-2(a)(7) below,
beginning with and subsequent to its effective date, this section shall be applicable as
follows:

a. All development and redevelopment, including, but not limited to, site plan
applications, subdivision applications, and land-disturbing applications.

b. The provisions of subsection 7-12-2(k), pertaining to Prohibition, Detection and
Elimination of Illicit Connections, Illicit Discharges and Improper Disposal to the
Stormwater System shall apply to all properties, lands, City’s MS4 and waters of the
State within the territorial jurisdiction of the City as well as to all properties owned by
the City within Buncombe County.

(7) Exemptions:

a. The following activities for land-disturbance shall be exempt from the provisions
of the Erosion Prevention and Sediment Control regulations of subsection 7-12-2(e):

1. An activity, including breeding and grazing of livestock, undertaken on
agricultural land for the production of plants and animals useful to man,
including, but not limited to: forage and sod crops, grain and feed crops, tobacco,
cotton, and peanuts, dairy animals and dairy products, poultry and poultry



products, livestock, including beef cattle, sheep, swine, horses, ponies, mules, and
goats, bees and apiary products, and fur producing animals.

2. An activity undertaken on forestland for the production and harvesting of
timber and timber products and conducted in accordance with best management
practices set out in Forest Practice Guidelines Related to Water Quality and the
Forestry Best Management Practices Manual, as adopted by the North Carolina
Division of Forest Resources. If land-disturbing activity undertaken on
forestland for the production and harvesting of timber and timber products is not
conducted in accordance with Forest Practice Guidelines Related to Water Quality
and the Forestry Best Management Practices Manual, the provisions of this
section shall apply to such activity and any related land-disturbing activity on the
site.

3. An activity for which a permit is required under the Mining Act of 1971,
Article 7 of Chapter 74 of the North Carolina General Statutes.

4, Land-disturbing activities over which the State of North Carolina has exclusive
regulatory jurisdiction as set forth in NCGS §113A-56(a).

5. An activity which is essential to protect human life during an emergency and
those done for the purpose of fighting fires;

6. The stock-piling of fill dirt, raw or processed sand, stone, or gravel in material
processing plants and storage yards, provided that sediment control measures
have been utilized to protect against off-site damage;

7. Individual gravesites;
8. Maintenance of existing lawns where there is no change in contours.
9. Gardens, similar horticultural activities that disturb less than one acre; and

10. Land disturbing activities totaling 500 square feet or less and located 50 feet
or greater from a perennial or intermittent stream.

b. The following activities for land-disturbance shall be exempt from provisions of
the Post-Construction Stormwater Control regulations of subsection 7-12-2(f)(1) and

Q):

1. Development that cumulatively disturbs less than one acre and will have a
proposed impervious surface area on completion of development of fifty percent
or less of the total acreage of the development site; provided however, such is not
exempt if part of a larger common plan of development or sale, even though
multiple, separate or distinct activities take place at different times on different
schedules.



(b)

2. Redevelopment that cumulatively disturbs less than one acre and will have a
proposed impervious surface area on completion of development of fifty percent
or less of the total acreage of the development site; provided however, such is not
exempt if part of a larger common plan of redevelopment or sale, even though
multiple, separate or distinct activities take place at different times on different
schedules.

3. Development and/or redevelopment of a single one or two family dwelling that
cumulatively disturbs less than one acre and is not part of a larger common plan
of development or sale.

c. The following activities for land-disturbance shall be exempt from all provisions of
the Post-Construction Stormwater Control regulations of subsection 7-12-2(f):

1. Redevelopment that results in no net increase in built-upon area and that
provides equal or greater stormwater control than the previous development on
the site.

2. Activities that are exempt from the permit requirements of Section 404 of the
federal Clean Water Act (CWA), as specified in 40 CFR 302 (primarily, ongoing

farming and forestry activities).

Administration

(1) Stormwater Administrator: The City Manager shall appoint a Stormwater
Administrator to administer and enforce all provisions of this section. Except as
specifically stated, any act authorized by this section to be carried out by the
Stormwater Administrator may be carried out by his/her designee.

(2) Powers of the Stormwater Administrator. In addition to all other customary and
incidental powers of the office of Stormwater Administrator as well as the powers and
duties that may be conferred by other ordinances of the City and other applicable laws,
statutes, rules and regulations, the Stormwater Administrator shall have the following
powers:

a. Day to day coordination, implementation and enforcement of this section and the
Stormwater Management Program (SWMP), to include but not limited to: monitoring
construction site runoff, illicit discharges and improper disposal.

b. The coordination and enforcement of the City’s NPDES Permit and the
coordination of the City’s activities with other federal, state, and local agencies,
which manage and perform functions relating to the protection of receiving waters.

c. To render interpretations, perform reviews, make recommendations including
permit fees and revisions to Fees and Charges Manual, approve or disapprove permit
applications with or without conditions, establish timelines for the submittal and
appeals of application decisions and to establish policies to include refund of permit
fees.



d. To enter into agreements with other governmental and private entities to carry out
the purposes of this section upon approval of the City Manager. These agreements
may include, but are not limited to, enforcement, resolution of disputes, cooperative
monitoring, cooperative management of stormwater systems and cooperative
implementation of stormwater management programs.

e. To designate what programs and activities represent the promotion of improving
water quality to receive funding from the City’s Civil Penalty Mitigation Fund.

f. To exercise powers not expressly reserved for other agencies or restricted by statute
for the protection and preservation of receiving waters.

(3) Duties of the Stormwater Administrator: The duties and responsibilities of the
Stormwater Administrator include but are not limited to:

a. Developing and maintaining a Stormwater BMP Manual in accordance with the
approved SWMP. The Stormwater BMP Manual shall serve as guidance for
permitting, design, construction, and maintenance of facilities which discharge
stormwater both during construction and post-construction.

b. Providing information on how and where to obtain the Stormwater BMP Manual,
which shall be made available to the public.

c. Providing an opportunity for comment by interested persons after making
recommended revisions/amendments to the Stormwater BMP Manual and publishing
the same.

d. Preparing and updating annually the Stormwater Map, consistent with the City’s
NPDES permit requirements.

e. Creating a Civil Penalty Mitigation Fund whereby all monies collected by the
office of the Stormwater Administrator arising out of the enforcement of this section
shall be used solely and directly for the purpose of promoting, providing and
improving water quality.

(c) Requirements and Process for Compliance

(1) General Requirements:

a. Protection of Property: In addition to the requirements contained in this section,
persons conducting development or redevelopment and associated land-disturbing
activity shall take all reasonable measures to protect natural resources and all public
and private property from damage caused by such activity.

b. Financial Responsibility and Ownership: A financial responsibility and ownership
statement shall be required as a part of all completed permit applications. This
financial responsibility and ownership statement shall be signed by the person
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financially responsible for the land-disturbing activity or his/her attorney in fact. The
statement shall include the mailing and street addresses of the principal place of
business of (1) the person financially responsible, (2) the owner of the property, and
(3) any registered agents. If the person financially responsible is not a resident of
North Carolina, a North Carolina agent must be designated in the statement for the
purpose of receiving notice of compliance or non-compliance with this section. If the
applicant is not the owner of the property to be disturbed, the permit application must
include the owner's written consent for the applicant to submit a permit application
and to conduct the proposed development, redevelopment or land-disturbing activity.

¢. Flood Protection: No grading and stormwater permit shall be issued for
development or redevelopment and associated land-disturbing activity in the
regulated floodplain prior to meeting the requirements of the floodplain regulations of
section 7-12-1 of the UDO.

d. Release of Building Permits: The Director of Building Safety shall not issue any
building permits for projects on sites where a grading and stormwater permit is

required unless and until the grading and stormwater permit has been issued.

(2) Permit Application Requirements:

a. Plan and Permit: An approved plan along with a grading and stormwater permit
shall govern the design, installation, and construction of erosion and sediment control
and stormwater management, control practices and measures on the site for both
during construction and post-construction.

b. Permit Application: A permit application, intended to provide a mechanism for the
review, approval, and inspection of the practices and measures for erosion, sediment
and stormwater management and control, is required for all development and
redevelopment unless exempt pursuant to this section.

c. Contents of Permit Application Package: At a minimum, the permit application
package shall include: an application form, a design plan, appropriate fees and a
statement of financial responsibility and ownership.

d. Additional Permit Application Requests: Depending on the scope of the
development, redevelopment or land-disturbing activity, additional items may
include, but are not limited to, design calculations, certificate of inspection
agreements, approved encroachment agreements, easements, and approved permits
from other local, state or federal agencies.

e. Prerequisites to Issuance of a Permit: Prior to the issuance of a permit pursuant to
this section, all of the following requirements must be met:

1. A pre-construction conference, if required by the Stormwater Administrator,
along with the submittal and review of a permit application.

2. Submittal of an authorized statement of financial responsibility and ownership.
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3. Notification to the Stormwater Administrator of the date that land-disturbing
activity will begin.

4. Installation of the erosion control measures which are required for the initial
stage of land disturbance per the approved plan and having the control measures
inspected and a compliance report filed.

5. A certificate of inspection agreement, if applicable, as required by subsection
7-12-2(g)(5)d.1.

6. A security for re-vegetation, if applicable, as required by subsection 7-12-
2(e)(2)h.3.

f. Duration of Permit. The approved plan and permit remains valid for one year after
the date of approval; provided however, for maintenance of facilities, such as golf
courses and large institutional grounds keeping, the approved plan and permit remains
valid for five years. Prior to the initiation of any land disturbing activity, the applicant
shall comply with the notification requirement of subsection 7-12-2 (c)(2)e.3 herein.

g. Extensions. Extensions of a plan approval may be granted once by the Stormwater
Administrator, for a maximum of one year duration, upon written request of the
person responsible for the land-disturbing activity. A written request for an extension
must be submitted to the Stormwater Administrator no more than 60 days prior to the
expiration of the original permit.

(3) Permit Application Process: The permit application process shall be as follows:

a. Application Submittal: All permit applications shall be submitted to the
Development Services Center at least 30 days prior to the commencement of the
proposed land-disturbing activity.

b. Who Can Apply: All permit applications shall be complete and submitted by the
property owner or the property owner’s duly authorized agent. A permit application
shall be considered complete only when it contains all required documents.

c. Incomplete Application: If a permit application is incomplete, which may include
the absence of an environmental document required by the North Carolina
Environmental Policy Act (NCEPA) (NCGS 113A-1 et seq.), the applicant shall be
notified of what documents are missing and shall be provided with an opportunity to
submit a complete application.

d. Consequences of Submittal of an Incomplete Application: The submittal of an
incomplete application shall not suffice to meet a deadline or start the time allotted
for review nor shall the time limit for review begin until a complete permit
application has been submitted.



e. Commencement: The land-disturbing activity shall not commence until the permit
application has been approved and an inspection has been performed by a North
Carolina professional engineer or landscape architect or a City inspector to ensure
that the protective measures shown on the approved plan have been installed in
accordance with the approved plan and a permit is issued.

f. Notification to Other Agencies: Upon approval of a permit for proposed land
disturbance of one acre or greater, the Stormwater Administrator will send a
notification of the proposed project to the Regional Office of the North Carolina
Department of Environment and Natural Resources (NCDENR)-Division of Water
Quality (DWQ) and to the Buncombe County Metropolitan Sewage District. The
notification shall include the applicant’s name and contact information and the
proposed site location.

(4) Design Plans: A design plan shall be submitted with the permit application for all
land-disturbing activity, unless exempt pursuant to this section. The following are the
minimum design plan requirements:

a. Sketch Plan: For proposed development, redevelopment or land-disturbing activity
with a proposed disturbance area of less than 10,000 square feet and which is exempt
from the Post-Construction Stormwater Control regulations of subsection 7-12-2(f), a
sketch plan must be submitted. At a minimum, the sketch plan shall include the
information on the form entitled “Requirements for Non Formal Sketch Plans,”
available upon request from the office of the Stormwater Administrator.

b. Formal Plan Exempt from Post-Construction Stormwater Regulations: For
proposed development, redevelopment or land-disturbing activity with a proposed
disturbance area of 10,000 square feet or greater but which is exempt from the Post-
Construction Stormwater Control regulations of subsection 7-12-2(f), a formal design
plan shall be submitted. Design plans shall be submitted and at a minimum shall
include the information on the form entitled “Requirements for Formal
Grading/Erosion Plans,” available upon request from the office of the Stormwater
Administrator.

c. Formal Plan Not Exempt from Post-Construction Stormwater Regulations: For
proposed development, redevelopment or land-disturbing activity that is required to
meet the Post-Construction Stormwater Control regulations of subsection 7-12-2(f), a
formal design plan shall be submitted. Design plans shall be submitted and at a
minimum shall include the information required in the preceding paragraph b. above
and the requirements on the form entitled “Requirements for Stormwater Plans,”
available upon request from the office of the Stormwater Administrator.

d. Certification of Design Plan: All formal plans shall be prepared by a qualified
registered North Carolina professional engineer or landscape architect, and the
professional shall perform services only in their area of competence, and shall verify
that the design of all stormwater management facilities and practices meets the
submittal requirements for complete permit applications, that the design and plans are



sufficient to comply with applicable standards and that the design and plans ensure
compliance with this section.

e. Approval of Design Plan: The design plan shall not be considered approved
without the inclusion of an approval stamp with a signature and date on the design
plan by the Stormwater Administrator. The stamp of approval on the design plan is
solely acknowledgement of satisfactory compliance with the requirements of this
section and shall not serve as a warranty to the applicant or any other person
concerning the safety, appropriateness of effectiveness of any provision, or omission
from the design plan.

f. Review of the Design Plan by Other Age