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Section 1 — Introduction

The City of Asheville (“Owner”) is soliciting Statements of Qualifications (“SOQ”) from interested persons
or organizations, qualified as a construction manager/general contractor (“Applicants”) for the
performance of Construction Manager at Risk services for the Tiger VI Suite of Projects. The
Transportation Investment Generating Economic Recovery (TIGER) grant program is a highly competitive
program offered nationwide. The TIGER discretionary grant program supports innovative projects
including but not limited to multi-modal and multi-jurisdictional project. The selected projects are
geared towards generating economic development and improving access to safe, reliable, and
affordable transportation to the surrounding communities. Since 2009, Congress has dedicated over
$5.1 billion for projects around the country. The City of Asheville’s Tiger VI Suite of Projects consists of
six separate transportation improvement projects in the River Arts District and Southside
Neighborhoods of Asheville, NC funded in part by the Office of Secretary of Transportation Tiger VI
Grant Program, and administered by the Federal Highway Administration (FHWA). Based on a response
to this RFQ, the Owner intends to select a Construction Manager at Risk that provides the best value to
the project. The respondent is responsible for providing all the necessary information to fulfill the
requirements of this RFQ.

The Applicants shall select and organize a team appropriate for the Scope of Work for the Project.

The Applicants and their team must clearly demonstrate their ability and expertise to provide the
required services, staffing and resources to complete the project.

The Respondent and their team must comply with all applicable Ordinances, Local, State and Federal
Codes and the terms and conditions of the Contract Agreement. The City of Asheville encourages
Disadvantaged Business Enterprise (DBE) participation within the CMAR team.

RFQ Objective and Selection Process:

In accordance with N.C.G.S. 143-128.1, the City of Asheville seeks to award a Construction Manager at
Risk services contract(s) for the TIGER VI suite of projects. The scope of work awarded under this
Request for Qualifications (RFQ) will consist of project management, construction management,
construction administration, and logistics management services of the assigned projects during the full
term of the construction projects. Upon the evaluation of the initial proposals, a minimum of three and
up to five of the most technically qualified proposals, on the basis of information available before the
interviews, will be interviewed on the same day with at least 7 days advance notice. The top team
distinguished as being the most technically qualified firms based on the technical evaluation criteria
identified herein will have the opportunity to negotiate a construction management contract based
scope of services which is to be determined. If negotiations of a fair and reasonable price cannot be
achieved with the highest ranked team, then negotiations will proceed with the next highest ranked
team and so on until a fair and reasonable price is negotiated. If an agreement is not reached with one
of these, additional firms in order of their competence and qualifications must be selected after
consultation with the City Selection Committee, and negotiations must be continued in the same
manner until agreement is reached.
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Section 2 - Project Information

The Project:  There are six project segments within the Tiger VI Suite of Projects.

The Owner: City of Asheville, North Carolina

Location: Located in the River Arts District in downtown Asheville and surrounding areas.
Construction Budget Estimate: $28 Million

Brief Project Description:

The Tiger VI Suite of Projects includes the River Arts District Transportation Improvement Project
(RADTIP), Town Branch Greenway, Clingman Forest and French Broad River West Greenways, and
Livingston Street Complete Street. These projects have been in the planning phase since 2010 and are
now beginning to move into the construction phase.

T1 Clingman Forest Greenway

The Clingman Forest Greenway is a .45 mile bicycle and pedestrian facility that connects the riverfront
area with downtown Asheville. The facility will primarily serve neighborhood residents and visitors who
are coming to the River Arts District from downtown. The project will construct an asphalt trail,
boardwalk structures, landscaping and other amenities.

T2 Town Branch Greenway

The Town Branch Greenway is a .75 mile bicycle and pedestrian facility that connects the riverfront,
Southside neighborhood and the South Slope of downtown. The greenway will serve local neighborhood
residents and residents of several public housing developments. The greenway provides better
multimodal access to the Lee Walker Heights, Livingston Heights and Erskine-Walton public housing
developments. It also runs adjacent to the Grant Center and Reid Center, two community centers of
neighborhood and city-wide importance. The greenway will begin adjacent to Green’s Market on Depot
Street and extend to McDowell Street. The project will construct an asphalt trail, bridge structures,
associated stormwater management features, landscaping and amenities.

T3 French Broad River West Greenway

The French Broad River West Greenway is a 1.2 mile off-road multimodal facility that completes a key
link in the riverfront with the area and city-wide greenway system. The new segment will connect
Asheville’s French Broad River park system at its southern terminus to the Riverway and the site of New
Belgium Brewing at its northern terminus. The project will construct an asphalt trail, bridge structures,
and associated stormwater management features, landscaping and amenities.

T4 Wilma Dykeman Riverway — RADTIP Phase

A primary element is the first phase of the Wilma Dykeman Riverway Plan. This phase is known as the
River Arts District Transportation Improvement Project (RADTIP), a 2.2 mile multimodal corridor
improvement along the riverfront. The project includes road construction, installation of bridges,
culverts, and retaining walls. The project includes construction of a roundabout, intersection
improvements, traffic signal upgrades, curb and gutter, off-road stormwater improvements, signs and
markings, on-road bicycle facilities, parallel greenway trail, on-street parking, sidewalks, streetscape
amenities, street furniture, and public art.
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T5 Five Points Roundabout

The Five Points intersection is a key location connecting the Riverway with the multimodal network in
the East of the Riverway Area. The Five Points intersection is at the convergence of Lyman Street, Depot
Street, Roberts Street and Clingman Avenue, which makes it the primary connection point for cars trying
to move through and around the East of the Riverway Area. The intersection as it exists today is
confusing for drivers, pedestrians, and bicyclists. The odd geometry of the intersection contributes to
driver delay. The project will construct a roundabout to replace the five-way stop condition in order to
improve vehicular and pedestrian safety.

T6 Livingston Street Complete Street

Livingston Street is a key connector in the multimodal network. The current street has excessive width,
but does not serve all users. For this project the City of Asheville is working with the neighborhood,
including the residents of the Erskine-Walton and Livingston Heights public housing developments, to
create a Complete Street, which will include improved sidewalks, transit stops, and dedicated bicycle
lanes with on-street parking.

Planned Project Milestones:
Grant requirements dictate that construction start must begin no later than March, 2017 and be
Substantially Complete no later than August 1, 2020.

Status of Plans & Specs:
All Plans & Specs for each of the T1-T6 projects are at or above 90% construction documents.

Owners Representative:
Dustin Clemens, Assistant Capital Project Manager, Capital Projects Division, City of Asheville

Engineer of Record:
Each of the projects were designed independently and therefore have separate
Engineers of Record. They are:

T1 Clingman Forest Greenway: Sitework Studios, PLLC

T2 Town Branch Greenway: Sitework Studios, PLLC

T3 French Broad River West Greenway: Stewart, Inc.

T4 Wilma Dykeman Riverway (RADTIP): CDM Smith

T5 Five Points Roundabout: CDM Smith

T6 Livingston Street Complete Street: Davenport Engineering
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Section 3 —Scope of Services

The City of Asheville is soliciting Applicants for preconstruction services in accordance with the
requirements set forth in its contract with the Owner. During the preconstruction services phase, the
Construction Manager at Risk (“CMAR”) will be required to make recommendations regarding the
project design, constructability, phasing, value engineering, project cost, and construction schedule and
providing a GMP proposal. Assuming that a GMP can be negotiated, a contract amendment will be
issued to award Construction phase services.

Construction phase services will include:
1. Prequalifying 1°t tier subcontractors in accordance with NCGS 143-135.8

2. Will comply with all NC public bidding statues within NCGS 143-129, including encouraging bids
from qualified local and minority contractors as stated in NCGS 143-128.2, and 143-128.4 and as
reference in the DBE Special Provision Exhibit “C”.

4. Develop procedures to assure time, cost and quality control during construction to include
change order management, shop drawing review and as-built documentation.

5. Provide a baseline construction schedule (CPM) for issuance with bid packages that includes
submittal schedules, shop drawing reviews, interim milestones, and completion dates.

6. Conduct and record job meetings with the Owner and Design Team on a weekly or bi-weekly
basis.

7. Maintain records and submit bi-weekly reports and formal monthly reports to Design Team and
Owner. Provide all grant reporting requirements for Federal grants through the Owner. Provide
reporting on DBE and local participation.

8. Provide regular public meetings to update businesses and residents with project schedule
updates and work plans. Provide onsite superintendents that can coordinate daily interruptions
with those impacted by the Project.

9. Develop and maintain as-built drawings for the duration of the Project.

10. Coordinate post-completion activities, including the assembly of guarantees, manuals, closeout
documents, training, regulatory approvals and Owner's final acceptance.

For a detailed scope of services for both Preconstruction and Construction phases, please see Exhibit
“A-D”. The services performed by the CMAR shall be in accordance with the procedures outlined in the
North Carolina General Statute 143-128.1.
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Section 4 — Proposal Format and Organization

Respondents must organize their submittals in the following manner:
Part 1 — Cover Letter
Part 2 — Qualifications and Experience

Part 3 — Project Understanding and Approach

Part 1 - Cover Letter:

The cover letter should clearly indicate the name and type of business (corporation, L.L.P., etc.) of the
firm proposing. If a team or joint venture is proposed, the cover letter should clearly indicate all
members of the management team or joint venture, their roles and respective percent of participation.

Respondents must acknowledge their awareness of all posted explanations and addenda for this RFQ.

Part 2 - Qualifications and Experience:

1. Overview identifying all firms proposed for the CMAR Team, including the organizational and
contractual relationship between the Prime CMAR firm(s). The overview should indicate the
following:

a. The firm (Prime CMAR) providing the bond for the project.
b. Organizational chart depicting all firms, key staff and their roles proposed for the Project
c. Provide resumes of each Project Team member.
Resumes shall include the following:
i Education
ii. Related project experience with CMAR projects of this scale.
iii. Describe role during preconstruction and construction phases each will fulfill.

iv. Specifically identify those responsible for providing constructability services review
(Le. Design review, Value Engineering, Estimating, Scheduling, etc.)

V. List experience with the firm: projects, job titles, and years with the firm.
Vi. List prior and relevant Design/Construction experience prior to coming to the firm.

vii. Current assignment location and proposed location while on this project.

2. Profile of CMAR firm(s):
a. Provide the following for each Prime and any Associate Firm(s):
i.  Firm name and Address
ii.  Phone and Facsimile numbers
iii. Key Executive to be assigned to this project

iv. North Carolina General Contractors License
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V. Location of all offices (and number of staff in each office)

Vi. Identify corporate office (Headquarters or Home Office)

vii. Corporate history:
¢ Year first organized and current organizational structure
e Years providing construction services
¢ Number of projects completed within past 5 years (by year)
 Dollar value of projects completed within past 5 years (by year)
¢ Confirmation of authority to do business in North Carolina

3. Construction Management at Risk Services:

a. Provide the number of years the company has provided Construction Management at
Risk/Design-Build related services.

b. Provide a resume of the Applicants “Construction Manager at Risk" or “Design-Build” projects.
Applicant must submit a minimum of 3 public projects that relate in scope and size to the
TIGER 6 Suite of Projects. Include in the project resume:

i. Name, location and Owner of the project
ii. Detailed scope of the construction work.

ii. Original construction budget and final construction budget.

v. Date of the preconstruction and construction work, including the durations.

c. Provide contact names, telephone numbers and email for the Owner and Lead Designer for
each project.

d. Provide the DBE Participation achieved as a percentage of the Total Contract Amount or GMP
for each of the projects provided.

4. Staffing Resources:

a. List the number of full-time personnel, by discipline, within your company located in the
office(s) that will provide support for the proposed project:

i. Administrative
ii. Accountants
iii. Clerical
iv. Project Managers / Engineers
v. Supervisors, Foremen, or Superintendents
vi. Estimators
vii. Schedulers
viii. Others
ix. Total number of Full time Personnel

5. Financial Stability (Information can be submitted in a separate envelope marked "Confidential-
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Do Not Release Publicly" and will not count towards the proposal page limitation).

a. Attach an original letter addressed to the City of Asheville from a surety company or its agent
licensed to do business in North Carolina verifying company's capacity to provide adequate
performance and payment bonds for this project.

b. Insurance: Provide documentation that you will have bonding capacity for a $28M
construction project.

Legal History for Past Ten (10) Years (Information can be submitted in a separate envelope
marked "Confidential-Do Not Release Publicly" and will not count towards the proposal page
limitation)

a. Pending Litigation -List case name and case number of all pending litigation in which the
proposer is involved as a party or proposer's officers are involved as parties in their official
capacity. Include cases pending in any Federal, State or County jurisdiction, court, commission,
regulatory body or other authority having the power to determine the rights of parties
appearing before it.

b. Construction Manager, CM at Risk Construction Defaults — List all incidents where the
proposer has been considered in default, suspended, or terminated for cause. Include all
incidents where the proposer abandoned or did not fully complete any project, including any
warranty period work. Attach an explanation of each matter, including name and location of the
project, the name and address of the owner’s representative and all pertinent details of the
default, suspension, or termination.

c. Owner Completed Contracts -List all incidents where the proposer's contract or any portion of
the work connected with the contract has been completed by the Owner or Proposer's Surety.
Attach a full explanation of each matter, including name and location of the project, the name
and address of the owner's representative and all pertinent details of the matter.

d. Debarments/Suspensions -List all incidents where the proposer has been debarred or
suspended for any reason by any federal, state or local government procurement agency or
refrained from bidding on a public project due to an agreement with such a procurement
agency. Provide a full explanation of each matter where the submitter been named in any
action, administrative proceeding, or arbitration in which it was alleged that the submitter failed
to comply with NC Gen Stat Chapter 22C, or any similar state or federal statute requiring prompt
payment of subcontractors. Provide a full explanation of each matter.

e. Bid Fraud Convictions -List all incidents where the proposer or any predecessor or related
entities, or officers, shareholders, partners or key personnel of the submitter has been
convicted of, or pleaded guilty to, any crime related to the bid process for contracts on public or
private projects or involving fraud or misrepresentation. Provide a full explanation of each
matter.

Part 3 - Project Understanding and Approach:

1.

Project Planning: Provide a brief narrative addressing how the proposer will provide
professional construction services under the Construction Manager at Risk method of delivery in
both the pre-construction and construction phases for:

a. Value Engineering

b. Constructability Issues
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Cost Estimating and Budget Management
Quality Control
Adherence to Project Schedule

Document Tracking and Reporting

2. DBE Outreach: Describe your approach to encouraging minority participation on this project.
Note the DBE Special Provision in Exhibit “C”. Identify your three most successful projects
relative to DBE participation, indicate the percentage achieved. Describe what strategies were
used to make these projects successful (e.g. right-sizing subcontracted work packages, making
more frequent payments, instituting training programs, etc.). The City of Asheville will require
reporting local business hiring, local worker hiring by all project contractors, as well as DBE
reporting.

3. Describe how the project team proposes to use technology to manage and control the project.

4. Describe the CM at Risk's Safety Program and indicate your company's EMR rating.

10
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Section 5 — Statement of Qualifications (SOQ) Submittal and Evaluation Process

SOQ Submittal:

All inquiries regarding the Submittal and the project must be submitted in writing to Dustin Clemens at
the City of Asheville Capital Project Management office. All questions and the responses will be
provided to all known Submitters. The Owner will evaluate the questions and determine whether an
Addendum is required and issue a response per the Schedule below. Questions must be directed to
Dustin Clemens in order to receive consideration. Questions directed to other consultants or agencies
will not receive an answer or consideration. Firms that contact or attempt to contact any party other
than the Owner may be disqualified from consideration.

1. Provide one electronic pdf submittal and (7) bound hard copies of your SOQ to the address
listed below. The format must be 8 % x 11, with a font size of no less than 10 point.

2. The SOQ shall be limited to 50 pages (1 page is 1 sheet of paper) including the Cover Letter. This
page limit does not apply to the confidential portions of the RFQ stated herein.

3. The SOQ should delivered to the following addresses:

ATTN:

Dustin Clemens

City of Asheville

Capital Projects Management Division
161 S. Charlotte Street, 2" floor
Asheville, NC 28801

The Proposal due date is September 23, 1:00 PM ET and must be received on/or before, this date and
time to be considered. Hand delivered packages may be sent to the Capital Projects Management office
at the same address above.

Evaluation Process:
The Technical Evaluation Criteria shall consist of the following:

Criteria A: Relevant Past Performance of the Firm

Criteria B: Technical Qualifications/Experience of Key Personnel
Criteria C: Technical Approach/Project Understanding

Criteria D: DBE Outreach Experience

Criteria E: Capacity to Perform Workload

The following gives a description of each evaluation Criteria:

Criteria A — Relevant Past Performance of the Firm: Past performance will be evaluated by examining
construction management accomplishments that best relate in scope, size, and complexity to our
specialized scope requirements. Please emphasize any experience with multi-modal transportation
projects funded through the FHWA.

Criteria B — Technical Qualifications/Experience of Key Personnel: The proposed project team will be
evaluated in relation to relevant experience demonstrated by key personnel to include: principal in
charge, program director, project manager(s), quality assurance manager, site manager(s), cost estimator,

11
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scheduler, and financial controller. The Applicant will identify the key personnel that have worked on any
of the programs referenced in Criteria A.

Criteria C — Technical Approach/Project Understanding: This will be evaluated based on the Applicant’s
plan as it relates to methods used to ensure projects are delivered that meet the customers’ expectations
in quality, safety, timeliness, price, and suitability to the mission of the City of Asheville. Neighborhood
and Business quality of life is very important to the City of Asheville, so particular attention within the
SOQ should be paid to the Applicants ability to demonstrate their community outreach programs in order
to inform and excite the public on the status of construction.

Criteria D — Disadvantaged Business Enterprise: The City of Asheville will be requiring the U.S. Department
of Transportations’ Special Provision policy for DBE participation goals guided by 49 CFR Part 26.
Applicants will be evaluated on how they would plan to meet or exceed the goals established by this
Special Provision. Current DBE goals for T1, T2, T3 & T6 are 8%. Goals for T4 & T5 are 12%.

Criteria E — Capacity to Perform Workload: Capacity to perform the workload will be evaluated based on
the Applicant’s demonstrated ability to provide adequate staffing for the projected building program with
personnel that are experts in projects over $28 million.

12
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Section 6 — Negotiation Process and Contract Award

The Owner will review and evaluate the Applicant’s submittals and arrive at the final determination of
firm rankings. The final selection and negotiation process will commence with the “highest ranked
firm”. Interviews may be required before the final selection process is completed. The Owner will enter
into final contract negotiations with the “highest ranked firm”. If final contract negotiations cannot be
reached, The Owner will enter into contract negotiations with the “next highest ranked firm” and so on
until final contract negotiations are agreed to.

The anticipated schedule for the CMAR selection and overall project execution are:

CMAR selection phase Target Dates
Step 1: RFQ distributed to respondents 08/12/16
Step 2: Request for Interpretations due 09/02/16
Step 3: Answers and Clarifications 09/09/16
Step 4: SOQs due to the Owner 09/23/16
Step 5: Notification of Invitation to Interview 10/03/16
Step 6: Interviews of Selected Firms 10/11/16
Step 7: Final Selection and Contract Negotiations 10/14/16
Preconstruction phase

Step 8: NTP issued for Preconstruction Services 11/07/16
Step 9: GMP proposal issued 01/20/17
Construction Phase (future phase)

Step 10: NOA issued for construction 02/13/17
Step 11: NTP issued for construction 02/27/17
Step 12: Construction start no later than 03/20/17
Step 13: Substantial Completion NLT 08/01/20

Please note that the above activities and dates are subject to change at the discretion of the Owner.
Change notifications will be provided to each firm as appropriate.

13
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Section 7 —Administrative and Legal Requirements

General:

1. Respondents to this RFQ shall be responsible for any and all expenses they incur in preparing
their submittal.

2. The Owner will not be held responsible for a Respondent’s submittal that is not addressed
properly, is lost, or is late; unless it is determined the fault lies with the Owner.

City Requirements:

1. The selected firm must have the financial ability to undertake the work and assume the
liability along with an adequate accounting system to identify costs chargeable to the
project. Particular attention should be paid to Insurance and Bonding requirements in
Exhibit B of the General Conditions, Article 11.

2. Proposal Format: All Applicants must provide at a minimum the information requested in this
RFQ. Any portion not included may result in the Applicant being deemed non-responsive and
may be cause for elimination from the proposal evaluation process. Any portions of the
submitted proposal that are to be treated by the City as proprietary and confidential information
must be clearly marked as such, however, the entire proposal cannot be marked as such and will
result in complete disclosure. Clarity and brevity are considered important in proposal
preparation.

3. In general, documents that are submitted as part of the response to this RFQ will become
public records, and will be subject to public disclosure. North Carolina General Statutes Section
132-1.2 and 66-152 provide a method for protecting some documents from public disclosure. If
the CM at Risk Team follows the procedures prescribed by those statutes and designates a
document "confidential" or "trade secret", the City will withhold the document from public
disclosure to the extent that it is entitled or required to do so by applicable law. If the City
determines that a document that the CM at Risk Team has designated "confidential" or "trade
secret" is not entitled to protection from public disclosure, the City will provide notice of that
determination to the contact person designated by the CM at Risk Team, in any reasonable
manner that the City can provide such notice, at least five business days prior to its public
disclosure of the document. If the CM at Risk Team does not designate anyone to receive such
notice, or if, within five business days after the designated person receives such notice, the CM
at Risk Team does not initiate judicial proceedings to protect the confidentiality of the
document, the City will not have any obligation to withhold the document from public
disclosure.

4. By submitting to the City a document that the CM at Risk Team designates as "confidential" or
"trade secret”, the CM at Risk Team agrees that in the event a third party brings any action
against the City or any of its officials or employees to obtain disclosure of the document the CM
at Risk Team will indemnify and hold harmless the City and each organization's affected officials
and employees from all costs, including attorney's fees, incurred by or assessed against any
defendant , of defending against such action. The CM at Risk Team also agrees that at the City's
request the CM at Risk Team will intervene in any such action and assume all responsibility for
defending against it, and that the CM at Risk Team's failure to do so will relieve the City of all
further obligations to protect the confidentiality of the document.

14
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5. The City may withdraw this RFQ, reject qualifications or any portion thereof at any time prior to
an award, and is not required to furnish a statement of the reason why a particular qualification
was not deemed to be the most advantageous to the City.

6. Proposal Focus: Each Applicant is to respond fully to the technical evaluation submittal factors
listed in this RFQ. Therefore, each Applicant should tailor their submittal response to each factor
as it best relates to the specialized project requirements of this solicitation.

7. The selected Firm shall be subject to the following terms and conditions of the contract:

a.

E-VERIFY EMPLOYER COMPLIANCE: The Selected Firm and their subcontractors with 25 or
more employees as defined in Article 2 of Chapter 64 of the NC General Statutes must comply
with E-Verify requirements to contract with governmental units. E-Verify is a Federal program
operated by the United States Department of Homeland Security and other federal agencies,
or any successor or equivalent program used to verify the work authorization of newly hired
employees pursuant to federal law. E-verify can be accessed via this
link: http://www.uscis.gov/e-verify/employers

DRUG FREE WORK POLICY: The City of Asheville is a drug-free workplace employer. The
Asheville City Council has adopted a policy requiring city construction and service contractors
to provide a drug-free workplace in the performance of any city contract. This policy may be
viewed at: http://www.ashevillenc.gov/Departments/Purchasing/DrugFreeWorkPolicy.aspx.
By submitting a proposal, a prospective primary vendor certifies that it and all sub-vendors
will comply with the City of Asheville drug- free workplace requirement. A false certification
or the failure to comply with the above drug-free workplace requirements during the
performance of contract shall be grounds for suspension, termination, or debarment.

IRAN DIVESTMENT ACT CERTIFICATION: By submitting a proposal, the Firm certifies that, as
of the date of submission, it is not on the Final Divestment List as created by the State
Treasurer pursuant to N.C.G.S. § 147-86.58. In compliance with the requirements of the Iran
Divestment Act and N.C. G. S. § 147-86.59, Firm shall not utilize in the performance of the
contract any subcontractor that is identified on the Final Divestment List.

OWNERSHIP OF WORK PRODUCTS: Refer to Exhibit B, General Conditions Article 1.6 for
ownership of work product information.

City Policy, adopted by City Council Resolution No. 93-139, prohibits the City from entering
into contracts with persons or firms who are delinquent in the payment of ad valorem taxes
owed to the City of Asheville. By submitting a SOQ, the Firm certifies that they are not
delinquent on taxes owed to the City.

15
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f. INSURANCE: The Successful Applicant (Applicant) agrees to keep and maintain for the
duration of this Agreement including but not limited to commercial general liability, auto
liability, professional liability, workers’ compensation, employer’s liability, and umbrella
coverage with at least the minimum limits shown below. Prior to Contract Award, the
Applicant shall furnish the Owner with certificates of insurance for each type of insurance
described herein, with the Owner listed as Certificate Holder and as an additional insured on
the Applicant’s general liability policy and provide a waiver of subrogation on the Applicant’s
general liability and workers’ compensation policies. In the event of bodily injury, property
damage, or financial loss caused by the Applicant’s negligent acts or omissions in connection
with Applicant’s services performed under this Agreement, the Applicant’s Liability insurance
shall be primary with respect to any other insurance which may be available to the Owner,
regardless of how the “Other Insurance” provisions may read. In the event of cancellation,
substantial changes or nonrenewal, the Applicant and Applicant’s insurance carrier shall give
the Owner at least thirty (30) days prior written notice. No work shall be performed until the
Applicant has furnished to the Owner the above referenced certificates of insurance and
associated endorsements, in a form suitable to the Owner.

Commercial General Liability: $1,000,000 per occurrence
Excess (Umbrella) Liability: $10,000,000

Commercial Auto Liability: $1,000,000 combined single
limit

Professional Liability: $2,000,000 per claim-made
Workers' Compensation: Statutory

Employer's Liability: $1,000,000

g. HOLD HARMLESS CLAUSE: Applicant is hereby notified that the City will not be responsible for
any proposal expenses associated with responding to this solicitation even in the event the
solicitation is cancelled or the program scope is significantly altered during the solicitation
process. The Applicant shall indemnify, defend and hold harmless the City and its subsidiaries,
divisions, officers, directors and employees from all liability, loss, costs, claims, damages,
expenses, attorney fees, judgments and awards arising or claimed to have arisen, from any
injury caused by, or allegedly caused by, either in whole or in part, any act or omission of the
Applicant or any employee, agent or assign of the Applicant. Nothing herein shall be
construed as a waiver on the part of the Owner to any defense of any claim, including, but
not limited to the defense of governmental immunity. See Exhibit B General Conditions,
Article 3.18 for Indemnification requirements.

Upon successful negotiations, final terms and conditions will be developed using the attached draft
AIA Document A133-2009 Standard Form of Agreement between Owner and Construction Manager as
Constructor as amended by the City of Asheville (see Exhibits A and B).
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EXHIBIT “A”

AlA Document A133" — 2009

Standard Form of Agreement Between Owner and Construction
Manager as Constructor where the basis of payment i1s the Cost
of the Work Plus a Fee with a Guaranteed MaxXipHmPrIGErions: The

AlA A133-2009 Owner-modified Agreement
between the Owner and the Construction Manager

AGREEMENT made as of the « » day of « » in the year « »

(In words, indicate day, month and year.)

BETWEEN the Owner:
(Name, legal status and address)

City of Asheville

PO Box 7148
Asheville, NC 28802

and the Construction Manager:
(Name, legal status and address)
To Be Determined

for the following Project:
(Name and address or location)

TIGER VI Suite of Projects

The Architect/engineer/Engineer:
(Name, legal status and address)

Listing of Engineers of Record:
The Owner’s Designated Representative:

(Name, address and other information)
Name of Owners Rep.

The Construction Manager’s Designated Representative:

(Name, address and other information)

To be determined

author of this document has
added information needed for
its completion. The author
may also have revised the
text of the original AlA
standard form. An Additions
and Deletions Report that
notes added information as
well as revisions to the
standard form text is
available from the author and
should be reviewed.

This document has important
legal consequences.
Consultation with _an
attorney is encouraged with
respect _to its completion or
modification:

AlA“Document A201™-2007,
General Conditions of the
Contract-for Construction,
is adopted in-this document
by reference. Do not-use with
other general conditions
unless this document is
modified.

ELECTRONIC COPYING of any
portion of this AIA® Document to
another electronic file is
prohibited and constitutes a
violation of copyright laws as
set forth in the footer of this
document.
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EXHIBIT “A”

The Architect/engineer/Engineer’s Designated Representative:

T1 Clingman Forest Greenway: Sitework Studios, PLLC — Stephen Lee Johnson
T2 Town Branch Greenway: Sitework Studios, PLLC — Stephen Lee Johnson
T3 French Broad River West Greenway:  Stewart, Inc. — lona Thomas

T4 Wilma Dykeman Riverway (RADTIP): CDM Smith — Rajit Ramkumar

T5 Five Points Roundabout: CDM Smith — Rajit Ramkumar

T6 Livingston Street Complete Street: Davenport Engineering — John Davenport

The Owner and Construction Manager agree as follows:

TABLE OF ARTICLES

1 GENERAL PROVISIONS

2 CONSTRUCTION MANAGER’S RESPONSIBILITIES

3 OWNER’S RESPONSIBILITIES

4 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES
5 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

6 COST OF THE WORK FOR CONSTRUCTION PHASE

7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

8 INSURANCE AND BONDS

9 DISPUTE RESOLUTION

10 TERMINATION OR SUSPENSION
11 MISCELLANEOUS PROVISIONS
12 SCOPE OF THE AGREEMENT

ARTICLE 1  GENERAL PROVISIONS

§ 1.1 The Contract Documents

The Contract Documents consist of this Agreement entitled “AlA A133-2009 — Standard Form of Agreement between
the Owner and the Construction Manager as Contractor as revised by the Owner (hereafter the “Agreement”), the
General Conditions of the Contract for Construction entitled “AlA A201-2007” as revised by the Owner (hereafter the
“General Conditions”) and any Supplementary and other Conditions if required, Drawings, Specifications, Addenda
issued prior to the execution of this Agreement, the Contractor’s Proposal, other documents listed in this-Agreement,
and Modifications issued after execution of this Agreement, all of which form the Contract and are as fully a part of the
Contract as if attached to this Agreement or repeated herein. Upon the Owner’s acceptance of the Construction
Manager’s Guaranteed Maximum Price proposal, the Contract Documents will also include the documents described
in Section 2.2.3 and identified in the Guaranteed Maximum Price Amendment and revisions prepared by the
Architect/engineer and furnished by the Owner as described in Section 2.2.8. The Contract represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. If anything in the other Contract Documents, other than a Modification, is inconsistent with this
Agreement, this Agreement shall govern.
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EXHIBIT “A”

§ 1.2 Relationship of the Parties

The Construction Manager accepts the relationship of trust and confidence established by this Agreement and
covenants with the Owner to cooperate with the Architect/engineer and exercise the Construction Manager’s skill and
judgment in furthering the interests of the Owner; to furnish efficient construction administration, management
services and supervision; to furnish at all times an adequate supply of workers and materials; and to perform the Work
in an expeditious and economical manner consistent with the Owner’s interests. In addition to the foregoing, the
Construction Manager warrants and represents to the Owner that the Construction Manager is currently (1) financially
solvent, (2) able to pay its debts as they mature, (3) possessed of sufficient working capital to complete this Agreement
pursuant to its terms and conditions, (4) able to furnish the tools, materials, supplies, equipment and labor
contemplated by the Construction Manager pursuant to the terms and conditions of this Agreement, (5) experienced-in
and competent to perform the Work contemplated by the Construction Manager pursuant to the terms and conditions
of this Agreement, (6) qualified to perform the duties of the Construction Manager pursuant to the terms and
conditions of this Agreement, (7) authorized to do business in the State of North Carolina, and the City of Asheville,
and Buncombe, and (8) holds the necessary licenses, permits, or other special licenses to perform the Work, as and if
required by law. The Owner agrees to furnish or approve, in a timely manner, information required by the
Construction Manager and to make payments to the Construction Manager in accordance with the requirements of the
Contract Documents.

§ 1.3 General Conditions

For the Preconstruction Phase and Construction Phases, or in the event the Preconstruction and construction Phases
occur concurrently, the general conditions of the contract shall be as set forth in AIA A201-2007 as modified by the
Owner, which document is incorporated herein by reference. The term “Contractor” is used-in-the general conditions
shall have the same meaning as “Construction Manager”.

ARTICLE 2 CONSTRUCTION MANAGER'S RESPONSIBILITIES

The Construction Manager’s Preconstruction Phase responsibilities are set forth in Sections 2.1 and 2.2, The
Construction Manager’s Construction Phase responsibilities are set forth in Section 2.3. The Ownerand Construction
Manager may agree, in consultation with the Architect/engineer/Engineer, for the Construction Phase-to commence
prior to completion of the Preconstruction Phase, in which case, both phases will proceed concurrently. The
Construction Manager shall identify a representative authorized to act on behalf of the Construction Manager with
respect to the Project.

§ 2.1 Preconstruction Phase
§ 2.1.1 The Construction Manager shall provide a preliminary evaluation of the Owner’s program, schedule and
construction budget requirements, each in terms of the other.

§ 2.1.2 Consultation

The Construction Manager shall schedule and conduct meetings with the Architect/Engineer and Owner to discuss
such matters as procedures, progress, coordination, and scheduling of the Work. The Construction Manager shall
advise the Owner and the Architect/Engineer on proposed site use and improvements, selection of materials, and
building systems and equipment. The Construction Manager shall also provide recommendations consistent with the
Project requirements to the Owner and Architect/Engineer on constructability; availability of materials and labor; time
requirements for procurement, installation and construction; and factors related to construction cost including, but not
limited to, costs of alternative designs or materials, preliminary budgets, life-cycle data, and possible cost reductions.
The Construction Manager shall review design documents for coordination and completeness of such documents.

§ 2.1.3 Preliminary Project Schedule

When Project requirements in Section 3.1.1 have been sufficiently identified, the Construction Manager shall prepare
a Project schedule for the Architect/Engineer’s review and the Owner’s acceptance. The Construction Manager shall
obtain the Architect/Engineer’s approval for the portion of the Project schedule relating to the performance of the
Architect/Engineer’s services. The Project schedule shall coordinate and integrate the Construction Manager’s
services, the Architect/Engineer’s services, other Owner consultants’ services, and the Owner’s responsibilities and
identify items that could affect the Project’s timely completion. The updated Project schedule shall include the
following: submission of the Guaranteed Maximum Price proposal; components of the Work; times of
commencement and completion required of each subcontractor; ordering and delivery of products;-including-those
products that must be ordered well in advance of construction; milestone dates for receipt and approval of pertinent
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EXHIBIT “A”

information; milestone dates for pertinent grant dates; proposed date of Substantial Completion for each separate
project; and the occupancy requirements of the Owner.

§ 2.1.4 Phased Construction

The Construction Manager shall provide recommendations with regard to accelerated or fast-track scheduling,
procurement, or phased construction. The Construction Manager shall take into consideration cost reductions, cost
information, constructability, provisions for temporary facilities and procurement and construction scheduling issues.

§ 2.1.5 Preliminary Cost Estimates

§ 2.1.5.1 Based on the existing Design Documents and other design criteria prepared by the Architect/Engineer, the
Construction Manager shall prepare preliminary estimates of the Cost of the Work or the cost of program requirements
using area, volume or similar estimating techniques for the Architect/Engineer’s review and Owner’s approval. If the
Architect/Engineer or Construction Manager suggests alternative materials and systems, the Construction Manager
shall provide cost evaluations of those alternative materials and systems.

§ 2.1.5.2 As the Architect/Engineer progresses with the completion of Construction Documents, the Construction
Manager shall prepare and update, at appropriate intervals agreed to by the Owner, Construction Manager and
Architect/engineer, estimates of the Cost of the Work of increasing detail and refinement and allowing for the further
development of the design until such time as the Owner and Construction Manager agree on a Guaranteed Maximum
Price for the Work. Such estimates shall be provided for the Architect/Engineer’s review and the Owner’s approval.
The Construction Manager shall inform the Owner and Architect/engineer when estimates of the Cost of the Work
exceed the latest approved Project budget and make recommendations for corrective action.

§ 2.1.6 Subcontractors and Suppliers
The Construction Manager shall develop bidders’ interest in the Project, including DBE interest and participation-in
the Work.

§ 2.1.7 Long Lead Time Items

The Construction Manager shall prepare, for the Architect/Engineer’s review and the Owner’s acceptance, a
procurement schedule for items that must be ordered well in advance of construction. The Construction Manager shall
expedite and coordinate the ordering and delivery of materials that must be ordered well in advance of construction.-If
the Owner agrees to procure any items prior to the establishment of the Guaranteed Maximum Price, the Owner-shall
procure the items on terms and conditions acceptable to the Construction Manager. Upon the establishment of the
Guaranteed Maximum Price, the Owner shall assign all contracts for these items to the Construction Manager and the
Construction Manager shall thereafter accept full responsibility for them.

§ 2.1.8 Extent of Responsibility

The Construction Manager shall exercise reasonable care in preparing schedules and estimates. The Construction
Manager, however, does not warrant or guarantee estimates and schedules except as may be included as part of the
Guaranteed Maximum Price. The Construction Manager is not required to ascertain that the Drawings and
Specifications are in accordance with applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of public authorities, but the Construction Manager shall promptly report to the Architect/Engineer and Owner
any nonconformity discovered by or made known to the Construction Manager as a request for information in such
form as the Architect/Engineer may require.

8 2.1.9 Notices and Compliance with Laws

The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules-and regulations, and
lawful orders of public authorities applicable to its performance under this Contract, and with’equal'employment
opportunity programs, and other programs as may be required by governmental and quasi-governmental authorities
for inclusion in the Contract Documents.

§ 2.1.10 Equal Opportunity and Affirmative Action
The Construction Manager shall comply with applicable laws, regulations and special requirements of the Contract
Documents regarding equal employment opportunity and affirmative action programs.

§ 2.1.11 Value Analysis
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EXHIBIT “A”

The Construction Manager will provide a value analysis study on major construction components. The value analysis
will be summarized in report form and distributed to the Owner and Architect/engineer. Additionally, the
Construction Manager will conduct a series of value analysis workshops with the existing Construction Documents to
develop cost savings ideas for the Project. The reports will be prepared following these workshops and distributed to
the Architect/Engineer and Owner. The value analysis and report by the Construction Manager are for the Owner’s
information only.

§ 2.2 Guaranteed Maximum Price Proposal and Contract Time

§ 2.2.1 At a time to be mutually agreed upon by the Owner and the Construction Manager and in consultation with the
Architect/Engineer, the Construction Manager shall prepare a Guaranteed Maximum Price proposal-for the-Owner’s
review and acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the Construction
Manager’s estimate of the Cost of the Work, including contingencies described in Section 2.2.4, Insurance, Bonding,
and the Construction Manager’s Fee.

§ 2.2.2 To the extent that the Drawings and Specifications are anticipated to require further development by the
Architect/Engineer, the Construction Manager shall provide in the Guaranteed Maximum Price for such further
development consistent with the Contract Documents and reasonably inferable therefrom. Such further development
does not include such things as material changes in scope, systems, kinds and quality of materials, finishes or
equipment, all of which, if required, shall be incorporated by Change Order.

§ 2.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a written statement of
its basis, which shall include the following:

1 A list of the Drawings and Specifications, including all Addenda thereto, and the Conditions of the Contract;
2 A list of the clarifications and assumptions made by the Construction Manager in the preparation of the
Guaranteed Maximum Price proposal, including assumptions under Section 2.2.2, to supplement the information
provided by the Owner and contained in the Drawings and Specifications;

3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost of the
Work organized by trade categories or systems, allowances, contingency, and the Construction Manager’s Fee;
4 The anticipated date of Substantial Completion upon which the proposed Guaranteed Maximum Price is

based; and a schedule of Construction Document issuance dates upon which the date of Substantial Completion is
based; and
5 A date by which the Owner must accept the Guaranteed Maximum Price.

§ 2.2.4 It is hereby recognized by Owner and Contractor that the Guaranteed Maximum Price includes (__%) of cost
of work for contingencies (the "Contingency"). Contractor shall obtain Owner's written approval-prior-to.billing
against the Contingency (or any part thereof) and shall supply Owner and Owner's Lender, if/so directed by Owner,
with detailed information relative to such proposed billing. The Contractor may only request approval to bill\against
the Contingency (or any part thereof) to defray an actual Cost of the Work for which Contractor is not otherwise
entitled under the Contract Documents to a Change Order increasing the Guaranteed Maximum Price. The
Contingency is an amount to cover unforeseen conditions and events not apparent at the time of the establishment of
the Guaranteed Maximum Price by Owner and Contractor. Except as set forth in subparagraph 5.1.1, there shall be no
fee paid or payable on the Contingency, whether or not expended in whole or in part. Contractor may only utilize the
Contingency after all of the estimated Cost of the Work is expended.

§ 2.2.5 The Construction Manager shall meet with the Owner and Architect/Engineer to review the Guaranteed
Maximum Price proposal. In the event that the Owner and Architect/Engineer discover any inconsistencies or
inaccuracies in the information presented, they shall promptly notify the Construction Manager; who shall make
appropriate adjustments to the Guaranteed Maximum Price proposal, its basis, or both.

§ 2.2.6 If the Owner notifies the Construction Manager that the Owner has accepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum
Price proposal shall be deemed effective without further acceptance from the Construction Manager. Following
acceptance of a Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed
Maximum Price Amendment amending this Agreement, a copy of which the Owner shall provide to the
Architect/engineer. The Guaranteed Maximum Price Amendment shall set forth the agreed ‘upon-Guaranteed
Maximum Price with the information and assumptions upon which it is based.
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EXHIBIT “A”

§ 2.2.7 The Construction Manager shall not incur any cost to be reimbursed as part of the Cost of the Work prior to the
commencement of the Construction Phase, unless the Owner provides prior written authorization for such costs.

§ 2.2.8 If approved by the Owner and Architect/engineer, the Owner shall authorize the Architect/engineer to provide
the revisions to the Drawings and Specifications to incorporate the agreed-upon assumptions and clarifications
contained in the Guaranteed Maximum Price Amendment. The Owner shall promptly furnish those revised Drawings
and Specifications to the Construction Manager as they are revised. The Construction Manager shall notify the Owner
and Architect/engineer of any inconsistencies between the Guaranteed Maximum Price Amendment and the revised
Drawings and Specifications.

§ 2.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consumer, use and similar
taxes for the Work provided by the Construction Manager that are legally enacted, whether or not yet effective, at the
time the Guaranteed Maximum Price Amendment is executed.

§ 2.3 Construction Phase

§ 2.3.1 General

§ 2.3.1.1 For purposes of Section 8.1.2 of A201-2007, the date of commencement of the Work shall mean the date of
commencement of the Construction Phase.

§ 2.3.1.2 The Construction Phase shall commence upon the Owner’s acceptance of the Construction Manager’s
Guaranteed Maximum Price proposal and the Owner’s issuance of a Notice to Proceed.

§ 2.3.2 Administration

§ 2.3.2.1 The Contractor shall contract directly with the Owner for all construction; shall publicly advertise as
prescribed in N.C.G.S. 143-129; and shall prequalify and accept bids from first-tier subcontractors for all.eonstruction
work under this section. The Contractor shall use the prequalification process determined by the Owner in accordance
with N.C.G.S. 143-135.8, provided that the Owner and Contractor shall jointly develop the assessmenttool and
criteria for that specific project, which must include the prequalification scoring values and minimum required score
for prequalification on that project. The Contractor shall submit its plan for compliance with N.C.G.S. 143-128.2 for
approval by the Owner prior to soliciting bids for the project's first-tier subcontractors. The Contractor-and first-tier
subcontractors shall make a good faith effort to comply with G.S. 143-128.2, G.S. 143-128.4, and to recruit and-select
small business entities. The Contractor may perform a portion of the work only if (i) bidding produces no responsible,
responsive bidder for that portion of the work, the lowest responsible, responsive bidder will not execute a contract for
the bid portion of the work, or the subcontractor defaults and a prequalified replacement cannot be-obtained in a timely
manner, and (ii) the Owner approves of the Contractor's performance of the work. All bids shall be opened publicly,
and once they are opened, shall be public records under Chapter 132 of the General Statutes. The Contractor shall act
as the fiduciary of the Owner in handling and opening bids. The Contractor shall award the contract to the lowest
responsible, responsive bidder, taking into consideration quality, performance, the time specified in the bids for
performance of the contract, the cost of construction oversight, time for completion, compliance with G.S. 143-128.2,
and other factors deemed appropriate by the Owner and advertised as part of the bid solicitation. The Owner may
require the selection of a different first-tier subcontractor for any portion of the work, consistent with this section,
provided that the Contractor is compensated for any additional cost incurred.

§ 2.3.2.2 If the Guaranteed Maximum Price has been established and when a specific bidder (1) is recommended to the
Owner by the Construction Manager, (2) is qualified to perform that portion of the Work, and (3) has-submitted-a-bid
that conforms to the requirements of the Contract Documents without reservations or exceptions; but the Owner
requires that another bid be accepted, then the Construction Manager may require that a Change Order be issued to
adjust the Contract Time and the Guaranteed Maximum Price by the difference between the bid of the person or entity
recommended to the Owner by the Construction Manager and the amount and time requirement of the subcontract or
other agreement actually signed with the person or entity designated by the Owner.

§ 2.3.2.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement, and
shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner. If the Subcontract is

awarded on a cost-plus a fee basis, the Construction Manager shall provide in the Subcontract for-the-Owner-toreceive
the same audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction Manager
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in Section 6.11 below. During construction of the Project, the Contractor shall keep at its field office on the site, full
and detailed accounts based on generally accepted accounting principles consistently applied and exercise such
controls as may be necessary for proper financial management under the Contract; the accounting and control systems
shall be satisfactory to the Owner and shall result in full and complete records being kept such that such records are
sufficient for complete independent audit(s). The Owner and the Owner's accountants shallbe afforded access to the
Contractor's records, books, correspondence, instructions, drawings, receipts, subcontracts, purchase orders,
vouchers, memoranda and other data relating to the Contract, and the Contractor shall preserve these during
construction and for a period of three (3) years after final payment, or for such longer period as may be required by
law. During such time, Owner shall have the right to inspect, copy and audit such records. Contractor shall provide
Owner with any information requested by Owner to verify the Cost of the Work performed, including without
limitation, salaries paid, fringe benefit payments and accurate time records. Upon Owner’s request an independent
certified accounting of the Contractor's project records shall be furnished to Owner by Contractor (at Owner's sole
expense). Subsequent to final payment, Contractor may store accounts and records herein described in a secure
location as approved by Owner in advance and in writing.

§ 2.3.2.4 If the Construction Manager recommends a specific bidder that may be considered a “related party”
according to Section 6.10, then the Construction Manager shall promptly notify the Owner in writing of such
relationship and notify the Owner of the specific nature of the contemplated transaction, according to Section 6.10.2.

§ 2.3.2.5 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures,
progress, coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly
distribute minutes to the Owner and Architect/engineer.

§ 2.3.2.6 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare
and submit to the Owner and Architect/Engineer a construction schedule for the Work and submittal schedule in
accordance with Section 3.10 of A201-2007.

§ 2.3.2.7 The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as
agreed to in writing by the Owner, the Construction Manager shall submit written progress reports-to the Owner and
Architect/engineer, showing percentages of completion and other information required by the Owner. The
Construction Manager shall also keep, and make available to the Owner and Architect/engineer, a daily-log containing
a record for each day of weather, portions of the Work in progress, number of workers on site, identification of
equipment on site, problems that might affect progress of the work, accidents, injuries, and other information required
by the Owner.

§ 2.3.2.8 The Construction Manager shall develop a system of cost control for the Work, including regular monitoring
of actual costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Construction
Manager shall identify variances between actual and estimated costs and report the variances ta the Owner and
Architect/Engineer and shall provide this information in its monthly reports to the Owner and Architect/Engineer, in
accordance with Section 2.3.2.7 above.

8§ 2.4 Professional Services

Section 3.12.10 of A201-2007 shall apply to both the Preconstruction and Construction Phases; provided that nothing
in this Section shall relieve the Construction Manager from exercising the Standard of Care described in the General
Conditions.

§ 2.5 Hazardous Materials
Section 10.3 of A201-2007 shall apply to both the Preconstruction and Construction Phases.

ARTICLE 3 OWNER’S RESPONSIBILITIES

§ 3.1Information and Services Required of the Owner

§ 3.1.1 The Owner shall provide information with reasonable promptness, regarding requirements for and limitations

on the Project, including a written program which shall set forth the Owner’s objectives, constraints, and criteria,

including schedule, space requirements and relationships, flexibility and expandability, special equipment, systems
sustainability and site requirements. The Owner’s Milestone Project Schedule is included in-section-6-of the RFQ

dated August 12, 2016.
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§ 3.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager may request
in writing that the Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the
Owner’s obligations under the Contract. Thereafter, the Construction Manager may only request such evidence if (1)
the Owner fails to make payments to the Construction Manager as the Contract Documents require, (2) a change in the
Work materially changes the Contract Sum, or (3) the Construction Manager identifies in writing a reasonable concern
regarding the Owner’s ability to make payment when due. The Owner shall furnish such evidence as a condition
precedent to commencement or continuation of the Work or the portion of the Work affected by a material change.
After the Owner furnishes the evidence, the Owner shall not materially vary such financial arrangements without prior
notice to the Construction Manager and Architect/engineer.

§ 3.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget
for the Cost of the Work as defined in Section 6.1.1, (2) the Owner’s other costs, and (3) reasonable contingencies
related to all of these costs. If the Owner significantly increases or decreases the Owner’s budget for the Cost of the
Work, the Owner shall notify the Construction Manager and Architect/engineer. The Owner and the
Architect/engineer, in consultation with the Construction Manager, shall thereafter agree to a corresponding change in
the Project’s scope and quality.

8§ 3.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase, the Owner shall
furnish the following information or services with reasonable promptness. The Owner shall also furnish any other
information or services under the Owner’s control and relevant to the Construction Manager’s performance of the
Work with reasonable promptness after receiving the Construction Manager’s written request-for-such-information.or
services. The Construction Manager shall be entitled to rely on the accuracy of information and services furnished by
the Owner but shall exercise proper precautions relating to the safe performance of the Work.

§ 3.1.4.1 The Owner shall furnish tests, inspections and reports required by law and as otherwise agreed.to by the
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 3.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the site. The surveys and legal information shall include;-as applicable,
grades and lines of streets, alleys, pavements and adjoining property and structures; designated wetlands; adjacent
drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of
the site; locations, dimensions and necessary data with respect to existing buildings, other improvements and trees;
and information concerning available utility services and lines, both public and private, above and-below grade,
including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

§ 3.1.4.3 The Owner, when such services are requested, shall furnish services of geotechnical engineers, which may
include but are not limited to test borings, test pits, determinations of soil bearing values, percolation tests, evaluations
of hazardous materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations
for anticipating subsoil conditions, with written reports and appropriate recommendations.

8§ 3.1.4.4 During the Construction Phase, the Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness. The Owner shall also furnish any other information or services
under the Owner’s control and relevant to the Construction Manager’s performance of the Work with reasonable
promptness after receiving the Construction Manager’s written request for such information or services.

§ 3.2 Owner’s Designated Representative

The Owner shall identify a representative authorized to act on behalf of the Owner with respect to the Project. The
Owner’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section
4.2.1 of A201-2007, the Architect/engineer does not have such authority. The term “Owner” means the Owner or the
Owner’s authorized representative.

§ 3.2.1 Legal Requirements. The Owner shall furnish all legal, insurance and accounting services;-including-auditing
services that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.
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§ 3.3 Architect/Engineer

The Owner shall retain an Architect/Engineer to provide services, duties and responsibilities as described in AIA
Document B103™-2007, Standard Form of Agreement Between Owner and Architect/engineer as revised by the
Owner, including any additional services requested by the Construction Manager that are necessary for the
Preconstruction and Construction Phase services under this Agreement (hereafter the “B103-2007""). The Owner shall
provide the Construction Manager a copy of the executed B103-2007 and any further modifications thereto.

ARTICLE 4 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES

§ 4.1 Compensation

8§ 4.1.1 For the Construction Manager’s Preconstruction Phase services, the Owner shall compensate the Construction
Manager as follows:

§ 4.1.2 For the Construction Manager’s Preconstruction Phase services described in Sections 2.1 and 2.2:
(Insert amount of, or basis for, compensation and include a list of reimbursable cost items, as applicable.)

« »

§ 4.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within three (3)
months of the date of this Agreement, through no fault of the Construction Manager, the Construction Manager’s
compensation for Preconstruction Phase services shall be equitably adjusted.

§ 4.1.4 Compensation based on Direct Personnel Expense includes the direct salaries of the Construction Manager’s
personnel providing Preconstruction Phase services on the Project and the Construction Manager’s costs for the
mandatory and customary contributions and benefits related thereto, such as employment taxes and other statutory
employee benefits, insurance, sick leave, holidays, vacations, employee retirement plans and similar contributions.

§ 4.2 Payments
8 4.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.

8§ 4.2.2 Payments are due and payable upon presentation of the approved Construction Manager’s invoice. Amounts
unpaid thirty (30) days after the Owner’s receipt of the approved invoice date shall bear interest at the rate per N.C.G.S
143-134-1a.

ARTICLE 5 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

§ 5.1 For the Construction Manager’s performance of the Work as described in Section 2.3, the Owner shall pay the
Construction Manager the Contract Sum in current funds for the Construction Manager’s performance of the Contract.
The Contract Sum is the Cost of the Work as defined in Section 6.1.1 plus the Construction Manager’s Fee.

§ 5.1.1 The Construction Manager’s Fee:
(State a lump sum, percentage of Cost of the Work or other provision for determining the Construction Manager’s
Fee.)

The Owner, subject to the terms and conditions of the Agreement and the other Contract Documents, shall pay the
Contractor in current funds for the Contractor’s performance of the Contract the “Contract Sum” consisting of the
actual Cost of the Work as defined in Article 6 and the Contractor’s Fee determined as follows:

Contractor’s Fee shall be an amount equal to (_%) Costs of Work, subject to the other provisions of the Contract
Documents. Contractor’s Fee as set forth herein shall be exclusive of Change Order Work and any Contingency (as
hereinafter defined). It is hereby specifically understood and agreed by Owner and Contractor that there shall be no fee
paid or payable on the Contingency, except to the extent Contingency has been properly expended pursuant to the
terms of Subparagraph 2.2.4.

§ 5.1.2 The method of adjustment of the Construction Manager’s Fee for changes in the Work:
The Contractor shall be paid a Fee as defined in 5.1.1 for any approved Change Order or Contingency-expenditures
that are approved by the Owner in advance.
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EXHIBIT “A”

§ 5.1.3 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the Work:

« »

§ 5.1.4 Rental rates for Construction Manager-owned equipment shall not exceed « » percent ( « » %) of the standard
rate paid at the place of the Project.

§ 5.1.5 Unit prices, if any:
(Identify and state the unit price; state the quantity limitations, if any, to which the unit price will-be-applicable:)

ltem Units and Limitations Price per Unit ($0.00)

§ 5.2 Guaranteed Maximum Price

§ 5.2.1 The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum Price
set forth in the Guaranteed Maximum Price Amendment, as it may be amended from time to time. To the extent the
Cost of the Work exceeds the Guaranteed Maximum Price, the Construction Manager shall bear such costs in excess
of the Guaranteed Maximum Price without reimbursement or additional compensation from the Owner.

(Insert specific provisions if the Construction Manager is to participate in any savings.)

« »

§ 5.2.2 The Guaranteed Maximum Price is subject to additions and deductions by Change Order as provided in the
Contract Documents and the Date of Substantial Completion shall be subject to adjustment as provided in the Contract
Documents.

§ 5.3 Changes in the Work

§ 5.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the-general scope of the
Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The
Architect/Engineer may make minor changes in the Work as provided in Section 7.4 of the General Conditions. The
Construction Manager shall be entitled to an equitable adjustment in the Contract Time as a result of changes in.the
Work.

8§ 5.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to-the execution
of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Section 7.5.1 of
General Conditions.

§5.3.3 In calculating adjustments to subcontracts (except those awarded with the Owner’s prior consent on the basis of
cost plus a fee), the terms “cost” and “fee” as used in Section 7.3 of the General Conditions and shall have the
meanings assigned to them in AIA Document A201-2007 and shall not be modified by Sections 5.1 and 5.2, Sections
6.1 through 6.7, and Section 6.8 of this Agreement. Adjustments to subcontracts awarded with the Owner’s prior
consent on the basis of cost plus a fee shall be calculated in accordance with the terms of those subcontracts.

§ 5.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms “cost” and “costs” as used in the
above-referenced provisions of the General Conditions shall mean the Cost of the Work as defined in-Sections 6:1-to
6.7 of this Agreement and the term “fee” shall mean the Construction Manager’s Fee as defined-in Section 5.1 of this
Agreement.

§ 5.3.5 If no specific provision is made in Section 5.1.2 for adjustment of the Construction Manager’s Fee in the case
of changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 5.1.2 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work,
and the Guaranteed Maximum Price shall be adjusted accordingly.

§ 5.3.6 Liquidated Damages
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The Contractor agrees that time is the essence of this Agreement and further agrees to satisfactorily complete the Work
in accordance with the Contract Documents. If the Contractor shall neglect, fail, or refuse to complete the Work for
any reason within the time specified for Substantial Completion in the Contract plus any adjustments to the Contract
Time resulting from approved Change Orders, then the Contractor does hereby agree, as a part consideration for the
awarding of this Contract, to pay to the Owner, as liquidated damages and not as a penalty, as follows:

1. -The sum of Five Hundred Dollars and No Cents ($500) per day for the first sixty (60) calendar days
in excess of the time allowed under this Contract that the Contractor fails to achieve Substantial
Completion of the Project.

2. -The sum of One Thousand Dollars and No Cents ($1,000) per calendar day for each calendar day in
excess of sixty-one (61) calendar days that the Contractor fails to achieve Substantial- Completion-of
the Project.

Liquidated damages shall not accrue after the date of Substantial Completion provided the Contractor completes all
punch-list work within the time limit stipulated in Section 9.10.1.1 of the General Conditions. Liquidated damages
shall accrue at the sum of Five Hundred Dollars and No Cents ($500.00) per calendar day if the Contractor does not
complete all punch-list work within the time limit stipulated. The said amounts are fixed and agreed on by and
between the Contractor and the Owner because of the impracticability and extreme difficulty of fixing and
ascertaining the true value of the damages which the Owner will sustain by failure of the Contractor to complete the
Work on time, such as Architect/Engineer fees, engineering inspection, supervision and contract administration, loss
of revenue, interest charges, delays caused to other construction activities of Owner by the Contractors failure to
perform this Contract, and other damages, some of which are indefinite and not susceptible of easy proof, said amount
is agreed to be a reasonable estimate of the amount of damages which the Owner will sustain and said amount shall be
deducted from any monies due or that may become due to the Contractor.

ARTICLE 6 COST OF THE WORK FOR CONSTRUCTION PHASE

§ 6.1 Costs to Be Reimbursed

§ 6.1.1 The term Cost of the Work shall mean costs necessarily incurred by the Construction Manager in-the proper
performance of the Work. Such costs shall be at rates not higher than the standard paid at the place of the Project
except with prior consent of the Owner. The Cost of the Work shall include only the items set forth in-Sections 6.1
through 6.7.

§ 6.1.2 Where any cost is subject to the Owner’s prior approval, the Construction Manager shall obtain-this approval
prior to incurring the cost. The parties shall endeavor to identify any such costs prior to executing Guaranteed
Maximum Price Amendment.

§ 6.2 Labor Costs
§ 6.2.1 Wages of construction workers directly employed by the Construction Manager to perform the construction.of
the Work at the site or, with the Owner’s prior approval, at off-site workshops.

§ 6.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when stationed at
the site with the Owner’s prior approval.

(If itis intended that the wages or salaries of certain personnel stationed at the Construction Manager’s principal or
other offices shall be included in the Cost of the Work, identify in Section 11.5, the personnel to be included, whether
for all or only part of their time, and the rates at which their time will be charged to the Wark.)

8§ 6.2.3 Wages and salaries of the Construction Manager’s supervisory or administrative personnel engaged at
factories, workshops or on the road, in expediting the production or transportation of materials or equipment required
for the Work, but only for that portion of their time required for the Work.

8§ 6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance, contributions, assessments and
benefits required by law or collective bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such
costs are based on wages and salaries included in the Cost of the Work under Sections 6.2.1 through 6.2.3.

§ 6.2.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments paid to anyone hired by
the Construction Manager or paid to any Subcontractor or vendor, with the Owner’s prior approval.
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§ 6.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the
subcontracts.

§ 6.4 Costs of Materials and Equipment Incorporated in the Completed Construction
§ 6.4.1 Costs, including transportation and storage, of materials and equipment incorporated or to be incorporated in
the completed construction.

§ 6.4.2 Costs of materials described in the preceding Section 6.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner’s property-at the.completion
of the Work or, at the Owner’s option, shall be sold by the Contractor. Any amounts realized from such sales shall be
credited to the Owner as a deduction from the Cost of the Work.

§ 6.5 Costs of Other Materials and Equipment, Temporary Facilities and Related Items

8§ 6.5.1 Costs of transportation, storage, installation, maintenance, dismantling and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Construction Manager at the site and fully consumed in the performance of the Work. Costs of
materials, supplies, temporary facilities, machinery, equipment and tools that are not fully consumed shall be based on
the cost or value of the item at the time it is first used on the Project site less the value of the item when it is no longer
used at the Project site. Costs for items not fully consumed by the Construction Manager shall mean fair market value.

§ 6.5.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily-owned-by
construction workers that are provided by the Construction Manager at the site and costs of transportation, installation,
minor repairs, dismantling and removal. The total rental cost of any Construction Manager-owned item may not
exceed the purchase price of any comparable item. Rates of Construction Manager-owned equipment and quantities of
equipment shall be subject to the Owner’s prior approval.

§ 6.5.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.

§ 6.5.4 Costs of document reproductions, facsimile transmissions and long-distance telephone calls, postage and
parcel delivery charges, telephone service at the site and reasonable petty cash expenses of the site office.

§ 6.5.5 That portion of the reasonable expenses of the Construction Manager’s supervisory or administrative
personnel incurred while traveling in discharge of duties connected with the Work.

§ 6.5.6 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, subject to the
Owner’s prior approval.

§ 6.6 Miscellaneous Costs

§ 6.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly
attributed to this Contract. Self-insurance for either full or partial amounts of the coverages required by the Contract
Documents, with the Owner’s prior approval.

8§ 6.6.2 Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for which the
Construction Manager is liable.

8 6.6.3 Fees and assessments for the building permit and for other permits, licenses, including a-City of Asheville
business license for the Contractor and any of its subcontractors, and inspections for which the Construction Manager
is required by the Contract Documents to pay.

§ 6.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 13.5.3 of AIA Document A201-2007 or by
other provisions of the Contract Documents, and which do not fall within the scope of Section 6.7.3.

§ 6.6.5 Royalties and license fees paid for the use of a particular design, process or product required-by-the-Contract
Documents; the cost of defending suits or claims for infringement of patent rights arising from such requirement of the
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Contract Documents; and payments made in accordance with legal judgments against the Construction Manager
resulting from such suits or claims and payments of settlements made with the Owner’s consent. However, such costs
of legal defenses, judgments and settlements shall not be included in the calculation of the Construction Manager’s
Fee or subject to the Guaranteed Maximum Price. If such royalties, fees and costs are excluded by the last sentence of
Section 3.17 of the General Conditions or other provisions of the Contract Documents, then they shall not be included
in the Cost of the Work.

§ 6.6.6 Costs for electronic equipment and software, directly related to the Work with the Owner’s prior approval.

§ 6.6.7 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfill-a specific
responsibility in the Contract Documents.

§ 6.6.8 Legal and mediation costs, including attorneys’ fees, other than those arising from disputes between the Owner
and Construction Manager, reasonably incurred by the Construction Manager after the execution of this Agreement in
the performance of the Work and with the Owner’s prior written approval.

§ 6.6.9 Subject to the Owner’s prior approval, expenses incurred in accordance with the Construction Manager’s
standard written personnel policy for relocation and temporary living allowances of the Construction Manager’s
personnel required for the Work.

8§ 6.7 Other Costs and Emergencies
8§ 6.7.1 Other costs incurred in the performance of the Work if, and to the extent, approved in-advance-in-writing-by the
Owner.

8§ 6.7.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of an emergency affecting
the safety of persons and property, as provided in Section 10.4 of the General Conditions.

§ 6.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Contractor,-Subcontractors
or suppliers, provided that such damaged or nonconforming Work was not caused by negligence or-failure to fulfill a
specific responsibility of the Construction Manager and only to the extent that the cost of repair-or correction is not
recovered by the Construction Manager from insurance, sureties, Subcontractors, suppliers, or others.

§ 6.7.4 The costs described in Sections 6.1 through 6.7 shall be included in the Cost of the Work, notwithstanding any
provision of the General Conditions or other Conditions of the Contract which may require the Contractor to pay such
costs, unless such costs are excluded by the provisions of Section 6.8.

§ 6.8 Costs Not To Be Reimbursed

§ 6.8.1 The Cost of the Work shall not include the items listed below:

1 Salaries and other compensation of the Construction Manager’s personnel stationed at the Construction
Manager’s principal office or offices other than the site office, except as specifically provided in Section 6.2, or/as may
be provided in Article 11;

2 Expenses of the Construction Manager’s principal office and offices other than the site office;

3 Overhead and general expenses, except as may be expressly included in Sections 6.1 to 6.7;

A4 The Construction Manager’s capital expenses, including interest on the Construction Manager’s capital
employed for the Work;

5 Except as provided in Section 6.7.3 of this Agreement, costs due to the negligence or failure-of the

Construction Manager, Subcontractors and suppliers or anyone directly or indirectly employed by or under contract
with any of them or for whose acts any of them may be liable to fulfill a specific responsibility of the Contract;

.6 Any cost not specifically and expressly described in Sections 6.1 to 6.7;

T Costs, other than costs included in Change Orders approved by the Owner, that would cause the Guaranteed
Maximum Price to be exceeded; and

.8 Costs for services incurred during the Preconstruction Phase.

§ 6.9 Discounts, Rebates and Refunds
8§ 6.9.1 Cash discounts obtained on payments made by the Contractor shall accrue to the Owner-if (1) before-making
the payment, the Contractor included them in an Application for Payment and received payment from the Owner, or
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(2) the Owner has deposited funds with the Contractor with which to make payments; otherwise, cash discounts shall
accrue to the Contractor. Trade discounts, rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to the Owner, and the Contractor shall make provisions so that they can be obtained.

§ 6.9.2 Amounts that accrue to the Owner in accordance with the provisions of Section 6.9.1 shall be credited to the
Owner as a deduction from the Cost of the Work.

§ 6.10 Related Party Transactions

§ 6.10.1 For purposes of Section 6.10, the term “related party” shall mean a parent, subsidiary, affiliate or other entity
having common ownership or management with the Construction Manager; any entity in which any-stockholder-in;or
management employee of, the Construction Manager owns any interest in excess of ten percent in the aggregate; or
any person or entity which has the right to control the business or affairs of the Construction Manager. The term
“related party” includes any member of the immediate family of any person identified above.

§ 6.10.2 If any of the costs to be reimbursed arise from a transaction between the Contractor and a related party, the
Contractor shall notify the Owner of the specific nature of the contemplated transaction, including the identity of the
related party and the anticipated cost to be incurred, before any such transaction is consummated or cost incurred. If
the Owner, after such notification, authorizes the proposed transaction, then the cost incurred shall be included as a
cost to be reimbursed, and the Contractor shall procure the Work, equipment, goods or service from the related party,
as a Subcontractor, according to the terms of Sections 2.3.2.1, 2.3.2.2 and 2.3.2.3. If the Owner fails to authorize the
transaction, the Contractor shall procure the Work, equipment, goods or service from some person or entity other than
a related party according to the terms of Sections 2.3.2.1, 2.3.2.2 and 2.3.2.3.

§ 6.11 Accounting Records

The Contractor shall keep full and detailed records and accounts related to the cost of the Work and exercise such
controls as may be necessary for proper financial management under this Contract and to substantiate all-costs
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s-auditors
shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be permitted to audit
and copy, the Contractor’s records and accounts, including complete documentation supporting accounting entries,
books, correspondence, instructions, drawings, receipts, subcontracts, Subcontractor’s proposals, purchase-orders,
vouchers, memoranda and other data relating to this Contract. The Contractor shall preserve these records for a period
of three years after final payment, or for such longer period as may be required by law.

ARTICLE 7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 7.1 Progress Payments

§ 7.1.1 Based upon Applications for Payment submitted to the Architect/Engineer by the Contractor and Certificates
for Payment issued by the Architect/Engineer, the Owner shall make progress payments on account of the Contract
Sum to the Construction Manager as provided below and elsewhere in the Contract Documents.

§ 7.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

« »

§ 7.1.3 Provided that an Application for Payment is received by the Architect/engineer not later than the « » day of a
month, the Owner shall make payment of the certified amount to the Construction Manager not later thanthe « »-day
of the « » month. If an Application for Payment is received by the Architect/Engineer after the application date fixed
above, payment shall be made by the Owner not later than « » ( « » ) days after the Architect/Engineer receives the
Application for Payment.

(Federal, state or local laws may require payment within a certain period of time.)

§ 7.1.4 With each Application for Payment, the Contractor shall submit payrolls, petty cash accounts, receipted
invoices or invoices with check vouchers attached, and any other evidence required by the Owner or
Architect/Engineer to demonstrate that cash disbursements already made by the Contractor on account of the Cost of
the Work equal or exceed progress payments already received by the Contractor, less that portion-of those-payments
attributable to the Contractor’s Fee, plus payrolls for the period covered by the present Application for Payment.
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§ 7.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Construction Manager in accordance with the Contract Documents. The schedule of values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except that the Construction Manager’s Fee
shall be shown as a single separate item. The schedule of values shall be prepared in such formand supported by such
data to substantiate its accuracy as the Architect/engineer may require. This schedule, unless objected to by the
Architect/engineer, shall be used as a basis for reviewing the Construction Manager’s Applications for Payment.

§ 7.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser-of (1) the
percentage of that portion of the Work which has actually been completed, or (2) the percentage obtained by dividing
(a) the expense that has actually been incurred by the Construction Manager on account of that portion of the Work for
which the Construction Manager has made or intends to make actual payment prior to the next Application for
Payment by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of
values.

§ 7.1.7 Subject to other provisions of the Contract Documents, the amount of each progress payment shall be
computed as follows:

1 Take that portion of the Guaranteed Maximum Price properly allocable to completed Work as determined by
multiplying the percentage of completion of each portion of the Work by the share of the Guaranteed Maximum Price
allocated to that portion of the Work in the schedule of values. Pending final determination of cost to the Owner of
changes in the Work, amounts not in dispute shall be included as provided in Section 7.3.9 of the General Conditions
2 Add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment delivered
and suitably stored at the site for subsequent incorporation in the Work, or if approved in advance by the Owner,
suitably stored off the site at a location agreed upon in writing;

3 Add the Construction Manager’s Fee, less retainage of five percent (5%). The Contractors Fee shall be
computed upon the Cost of the Work at the rate stated in Section 5.1.

A4 Subtract retainage of five percent (5%) from that portion of the Work that the Construction-Manager
self-performs;

5 Subtract the aggregate of previous payments made by the Owner;

.6 Subtract the shortfall, if any, indicated by the Construction Manager in the documentation required by

Section 7.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently discovered by the
Owner’s auditors in such documentation; and

T Subtract amounts, if any, for which the Architect/engineer has withheld or nullified a Certificate for Payment
as provided in Section 9.5 of the General Conditions.

§ 7.1.8 The Owner and Contractor shall agree upon (1) a mutually acceptable procedure for/review and approval of
payments to Subcontractors and (2) the percentage of retainage held on Subcontracts, and the Construction Manager
shall execute subcontracts in accordance with those agreements. Except with the Owner’s prior written approval,
payments to subcontractors shall be subject to retention of five (5%) percent.

§ 7.1.9 Except with the Owner’s prior approval, the Contractor shall not make advance payments to suppliers for
materials or equipment which have not been delivered and stored at the site.

§ 7.1.10 In taking action on the Construction Manager’s Applications for Payment, the Architect/Engineer shall be
entitled to rely on the accuracy and completeness of the information furnished by the Contractor and-shall not be
deemed to represent that the Architect/Engineer has made a detailed examination, audit or arithmetic verification of
the documentation submitted in accordance with Section 7.1.4 or other supporting data; that the Architect/Engineer
has made exhaustive or continuous on-site inspections; or that the Architect/Engineer has made examinations to
ascertain how or for what purposes the Construction Manager has used amounts previously paid on account of the
Contract. Such examinations, audits and verifications, if required by the Owner, will be performed by the Owner’s
auditors acting in the sole interest of the Owner.

§ 7.2 Final Payment
§ 7.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the-Owner to the
Construction Manager when
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EXHIBIT “A”

1 the Construction Manager has fully performed the Contract except for the Construction Manager’s
responsibility to correct Work as provided in Section 12.2.2 of the General Conditions, and to satisfy other
requirements, if any, which extend beyond final payment;

2 the Construction Manager has submitted a final accounting for the Cost of the Work and a final Application
for Payment;

3 a final Certificate for Payment has been issued by the Architect/Engineer;

4 Unconditional release of liens by the Contractor and Subcontractors; and

.5 The Contractor provides an affidavit to the Owner that all bills have been paid or will be paid from final

payment proceeds due to the Contractor.

The Owner’s final payment to the Construction Manager shall be made no later than 30 days after the issuance of the
Architect/Engineer’s final Certificate for Payment, and terms of 7.2.1 have been completed.

§ 7.2.2 The Owner’s Auditors (if necessary) will review and report in writing on the Construction Manager’s final
accounting within 30 days after delivery of the final accounting to the Architect/engineer by the Construction
Manager. Based upon such Cost of the Work as the Owner’s auditors report to be substantiated by the Canstruction
Manager’s final accounting, and provided the other conditions of Section 7.2.1 have been met, the Architect/Engineer
will, within seven days after receipt of the written report of the Owner’s auditors, either issue to the Owner a final
Certificate for Payment with a copy to the Construction Manager, or notify the Construction Manager and Owner in
writing of the Architect/Engineer’s reasons for withholding a certificate as provided in Section 9.5.1 of the General
Conditions. The time periods stated in this Section supersede those stated in Section 9.4.1 of the General Conditions.
The Architect/Engineer is not responsible for verifying the accuracy of the Construction Manager’s final-accounting.

§ 7.2.3 If the Owner’s auditors report the Cost of the Work as substantiated by the Construction Manager’s final
accounting to be less than claimed by the Construction Manager, the Construction Manager shall be entitled to request
mediation of the disputed amount without seeking an initial decision pursuant to Section 15.2 of the General
Conditions. A request for mediation shall be made by the Construction Manager within 30 days after the Construction
Manager’s receipt of a copy of the Architect/engineer’s final Certificate for Payment. Failure to request mediation
within this 30-day period shall result in the substantiated amount reported by the Owner’s auditors-becoming binding
on the Construction Manager. Pending a final resolution of the disputed amount, the Owner shall-pay the Construction
Manager the amount certified in the Architect/engineer’s final Certificate for Payment.

§ 7.2.4If, subsequent to final payment and at the Owner’s request, the Construction Manager incurs costs described in
Section 6.1.1 and not excluded by Section 6.8 to correct defective or nonconforming Work, the Owner shall reimburse
the Construction Manager such costs and the Construction Manager’s Fee applicable thereto on the same basis as if
such costs had been incurred prior to final payment, but not in excess of the Guaranteed Maximum Price. If the
Construction Manager has participated in savings as provided in Section 5.2.1, the amount of such savings shall’'be
recalculated and appropriate credit given to the Owner in determining the net amount to be paid by the Owner to the
Construction Manager.

ARTICLE 8 INSURANCE AND BONDS

For all phases of the Project, the Construction Manager and the Owner shall purchase and maintain insurance, and the
Construction Manager shall provide bonds as set forth in Article 11 of the General Documents.

(State bonding requirements, if any, and limits of liability for insurance required in Article 11 of the General
Conditions.)

Type of Insurance or Bond Limit of Liability or Bond Amount ($0.00)

ARTICLE 9 DISPUTE RESOLUTION

§ 9.1 Any Claim between the Owner and Contractor shall be resolved in accordance with the provisions set forth in
this Article 4.3 of A201-2007. However, for Claims arising from or relating to the Construction Manager’s
Preconstruction Phase services, no decision by the Initial Decision Maker shall be required as a condition precedent to
mediation or binding dispute resolution, and Section 9.3 of this Agreement shall not apply.
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EXHIBIT “A”

§ 9.2 For any Claim subject to, but not resolved by mediation pursuant to Section 4.3 of AIA Document A201-2007,
the method of binding dispute resolution shall be as follows:

(Check the appropriate box. If the Owner and Construction Manager do not select a method of binding dispute
resolution below, or do not subsequently agree in writing to a binding dispute resolution method other than litigation,
Claims will be resolved by litigation in a court of competent jurisdiction.)

[ « X» ] Litigation in the Court of Common Pleas for Buncombe County, NC

§ 9.3 Initial Decision Maker

The Architect/Engineer will serve as the Initial Decision Maker pursuant to Section 4.4 of the General Conditions for
Claims arising from or relating to the Construction Manager’s Construction Phase services, unless the parties appoint
below another individual, not a party to the Agreement, to serve as the Initial Decision Maker.

(If the parties mutually agree, insert the name, address and other contact information of the Initial Decision Maker, if
other than the Architect/engineer.)

« »
« »
« »
« »

ARTICLE 10 TERMINATION OR SUSPENSION

§ 10.1 Termination Prior to Establishment of the Guaranteed Maximum Price

§ 10.1.1 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this
Agreement upon not less than seven days’ written notice to the Construction Manager for the Owner’s convenience
and without cause, and the Construction Manager may terminate this Agreement, upon not less than seven days’
written notice to the Owner, for the reasons set forth in Section 14.1.1 of the General Conditions.

§ 10.1.2 In the event of termination of this Agreement pursuant to Section 14.1.1, the Construction Manager shall be
equitably compensated for Preconstruction Phase services performed prior to receipt of a notice of termination. In no
event shall the Construction Manager’s compensation under this Section exceed the compensation set forth in Section
4.1.

§ 10.1.3 If the Owner terminates the Contract pursuant to Section 14.1.1 after the commencement of the Construction
Phase but prior to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the
Construction Manager an amount calculated as follows, which amount shall be in addition to any compensation paid
to the Construction Manager under Section 10.1.2:

1 Take the Cost of the Work incurred by the Construction Manager to the date of termination;

2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date of termination at the
rate stated in Section 5.1 or, if the Construction Manager’s Fee is stated as a fixed sum in that Section, an amount that
bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of termination bears to-areasonable
estimate of the probable Cost of the Work upon its completion; and

3 Subtract the aggregate of previous payments made by the Owner for Construction Phase services.

The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the election of
the Owner, for any equipment owned by the Construction Manager which the Owner elects to retain and which is not
otherwise included in the Cost of the Work under Section 10.1.3.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 10, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as
the Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction
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Manager under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental agreements entered
into by the Construction Manager will contain provisions allowing for assignment to the Owner as described above.

If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as described above, the Owner
will reimburse the Construction Manager for all reasonable costs arising under the subcontract, purchase order or
rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract had not been
terminated and if the Construction Manager has not previously been paid for such costs by the Owner. If the Owner
chooses not to accept assignment of any subcontract, purchase order or rental agreement that would have constituted a
Cost of the Work had this agreement not been terminated, the Construction Manager will terminate the subcontract,
purchase order or rental agreement and the Owner will pay the Construction Manager the reasonablecosts necessarily
incurred by the Construction Manager because of such termination.

§ 10.2 Termination Subsequent to Establishing Guaranteed Maximum Price
Following execution of the Guaranteed Maximum Price Amendment and subject to the provisions of Section 10.2.1
and 10.2.2 below, the Contract may be terminated as provided in Article 14 of the General Conditions.

§ 10.2.1 If the Owner terminates the Contract after execution of the Guaranteed Price Amendment, the amount payable
to the Construction Manager pursuant to Sections 14.2 and 14.4 of A201-2007 shall not exceed the amount the
Construction Manager would otherwise have received pursuant to Sections 10.1.2 and 10.1.3 of this Agreement.

§ 10.2.2 If the Construction Manager terminates the Contract after execution of the Guaranteed Maximum Price
Amendment, the amount payable to the Construction Manager under Section 14.1.3 of the General Conditions-shall
not exceed the amount the Construction Manager would otherwise have received under Sections 10.1.2 and 10.1.3
above, except that the Construction Manager’s Fee shall be calculated as if the Work had been fully completed by the
Construction Manager, utilizing as necessary a reasonable estimate of the Cost of the Work for Work not actually
completed.

§ 10.3 Suspension

The Work may be suspended by the Owner as provided in Article 14 of the General Conditions.In.such case, the
Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2-of the General
Conditions, except that the term “profit” shall be understood to mean the Construction Manager’s Fee as.described-in
Sections 5.1 and 5.3.5 of the Agreement.

ARTICLE 11  MISCELLANEOUS PROVISIONS
§ 11.1 Terms in this Agreement shall have the same meaning as those in the General Conditions.

§ 11.2 Ownership and Use of Documents
Section 1.5 of the General Conditions shall apply to both the Preconstruction and Construction Phases.

§ 11.3 Governing Law
Section 13.1 of the General Conditions shall apply to both the Preconstruction and Construction Phases.

§ 11.4 Assignment

The Owner and Construction Manager, respectively, bind themselves, their agents, successors, assigns and legal
representatives to this Agreement. Neither the Owner nor the Construction Manager shall assign this Agreement
without the written consent of the other, except that the Owner may assign this Agreement to a lender-providing
financing for the Project if the lender agrees to assume the Owner’s rights and obligations underthis Agreement.
Except as provided in Section 13.2.2 of A201-2007, neither party to the Contract shall assign'the Contract as a whole
without written consent of the other. If either party attempts to make such an assignment without such consent, that
party shall nevertheless remain legally responsible for all obligations under the Contract.

§ 11.5 By executing this contract, the Contractor certifies that, as of the date of execution, it is not on the Final
Divestment List as created by the State Treasurer pursuant to N.C.G.S. § 147-86.58. In compliance with the
requirements of the Iran Divestment Act and N.C. G. S. 8 147-86.59, Contractor shall not utilize in the performance of
the contract any subcontractor that is identified on the Final Divestment List.
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ARTICLE 12 SCOPE OF THE AGREEMENT

§ 12.1 This Agreement represents the entire and integrated agreement between the Owner and the Construction
Manager and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement
shall be amended only by written instrument signed by both Owner and Construction Manager.

§ 12.2 The following documents comprise the Agreement:

1 Exhibit “A” - AIA Document A133-2009, Standard Form of Agreement between Owner and Construction
Manager as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed Maximum
Price as revised by the Owner;

2 Exhibit “B” - AIA Document A201-2007, General Conditions of the Contract for Construction-as revised by
the Owner;

3 Exhibit “C” — DBE Provision

4 Exhibit “D” — Construction Drawings

This Agreement is entered into as of the day and year first written above.

OWNER (Signature) CONSTRUCTION MANAGER (Signature)

« NK »

(Printed name and title) (Printed name and title)
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AIA Document A201" — 2007

General Conditions of the Contract for Construction

A201-2007 Owner-modified General Conditions

for the following PROJECT:
(Name and location or address)
City of Asheville

TIGER VI Suite of Projects

THE OWNER:

(Name, legal status and address)
City of Asheville

PO Box 7148

Asheville, NC 28802

THE ARCHITECT/ENGINEER / ENGINEER:

(Name, legal status and address)

Listing of A/E’s:

T1 Clingman Forest Greenway: Sitework Studios, PLLC
T2 Town Branch Greenway: Sitework Studios, PLLC
T3 French Broad River West Greenway:  Stewart, Inc.

T4 Wilma Dykeman Riverway (RADTIP): CDM Smith

T5 Five Points Roundabout: CDM Smith

T6 Livingston Street Complete Street: Davenport Engineering

TABLE OF ARTICLES

1 GENERAL PROVISIONS

2 OWNER

3 CONTRACTOR

4 ARCHITECT/ENGINEER

5 SUBCONTRACTORS

6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS
7 CHANGES IN THE WORK

8 TIME

9 PAYMENTS AND COMPLETION

10 PROTECTION OF PERSONS AND PROPERTY

11 INSURANCE AND BONDS

12 UNCOVERING AND CORRECTION OF WORK

ADDITIONS AND DELETIONS: The
author of this document has
added information needed for
its completion. The author
may also have revised the
text of the original AlA
standard form. An Additions
and Deletions Report that
notes added information as
well as revisions to the
standard form text is
available from the author and
should be reviewed.

This document has important
legal consequences.
Consultation with _an
attorney is encouraged with
respect _to its completion or
modification:

ELECTRONIC COPYING of any
portion of this AIA® Document to
another electronic file is

prohibited and constitutes a
violation of copyright laws as

set forth in the footer of this

document.
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ARTICLE 1  GENERAL PROVISIONS

§ 1.1 BASIC DEFINITIONS

§ 1.1.1 THE CONTRACT DOCUMENTS

The Contract Documents are enumerated in the Agreement entitled “AlA A133-2009 Standard Form of Agreement
Between Owner and Construction Manager as Contractor” as revised by the Owner (hereinafter the “Agreement”) and
consist of the Agreement, General Conditions of the Contract for Construction entitled “AlA A201-2007” as revised
by the Owner (hereinafter the “General Conditions” and any Supplementary and other Conditions if required),
Drawings, Specifications, Addenda issued prior to execution of the Contract, the Contractor’s Proposal, other
documents listed in the Agreement and Modifications issued after execution of the Contract. A Modification is (1) a
written amendment to the Contract signed by both parties, (2) a Change Order, (3) a Construction Change Directive or
(4) awritten order for a minor change in the Work issued by the Architect/Engineer. Unless specifically enumerated in
the Agreement, the Contract Documents do not include the advertisement or invitation to bid, Instructions to Bidders,
sample forms, other information furnished by the Owner in anticipation of receiving bids or proposals, the
Contractor’s bid or proposal, or portions of Addenda relating to bidding requirements. In the event of any conflict
among the Contract Documents, the Documents shall be construed according to the following priorities:

Highest Priority: Change Orders, and Construction Change Directive, and Modifications to the
Agreement with later date having priority.

Second Priority: Agreement.

Third Priority: Addenda with later date having greater priority.

Fourth Priority: Modifications to General Conditions.

Fifth Priority: General Conditions.

Sixth Priority: Drawings and Specifications.

§ 1.1.2 THE CONTRACT

The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written
or oral. The Contract may be amended or modified only by a Modification. The Contract Documents-shall not be
construed to create a contractual relationship of any kind (1) between the Contractor and the Architect/Engineer or the
Architect/Engineer’s consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, except.as set
forth in Paragraph 5.4, (3) between the Owner and the Architect/Engineer or the Architect/Engineer’s consultants or
(4) between any persons or entities other than the Owner and the Contractor. The Architect/Engineer shall, however,
be entitled to performance and enforcement of obligations under the Contract intended to facilitate performance of the
Architect/Engineer’s duties.

§ 1.1.3 THE WORK

The term “Work” means the construction and services required by the Contract Documents, whether completed or
partially completed, and includes all other labor, materials, equipment and services provided or to be provided by-the
Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project.

§ 1.1.4 THE PROJECT
The Project is the total construction of which the Work performed under the Contract Documents-may-be the whole-or
a part and which may include construction by the Owner and by separate contractors.

§ 1.1.5 THE DRAWINGS
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design,-location and
dimensions of the Work, generally including plans, elevations, sections, details, schedules and.diagrams.

§ 1.1.6 THE SPECIFICATIONS
The Specifications are that portion of the Contract Documents consisting of the written requirements for materials,
equipment, systems, standards and workmanship for the Work, and performance of related services.

§ 1.1.7 THE PROJECT MANUAL
The Project Manual is a volume assembled for the Work which may include the bidding requirements, sample forms,
Conditions of the Contract and Specifications.

AIA Document A201™ — 2007. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American
Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties.
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and
will be prosecuted to the maximum extent possible under the law. This draft was produced by AlIA software at 13:56:04 on 08/09/2016 under Order
No0.1270911162 which expires on 08/09/2017, and is not for resale.

User Notes: (892298064)



Exhibit “B”

§ 1.1.8 OWNER
The Owner, institution or department that is a party to the Contract. For purposes of the Contract, the term Owner
shall be the City of Asheville.

§ 1.1.9 NOTICE TO PROCEED

A document issued by the owner to the Contractor (with a copy to Architect/Engineer) fixing the date on which the
contract time will commence for the Contractor to begin the prosecution of the Work in accordance with the
requirements of the Contract Documents.

§ 1.2 CORRELATION AND INTENT OF THE CONTRACT DOCUMENTS

§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and completion
of the Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as
binding as if required by all; performance by the Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the indicated results. . In the
event of inconsistencies within or between parts of the Contract Documents the Contractor shall:

§1.2.1.1 provide the better quality or greater quantity of Work; or,

§1.2.1.2 comply with the more stringent requirement; either or both in accordance with the Architect/Engineer /
Engineer’s interpretation.

§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement-of Drawings-shall-not
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be
performed by any trade.

§ 1.2.3 Unless otherwise stated in the Contract Documents, words which have well-known technical or-construction
industry meanings are used in the Contract Documents in accordance with such recognized meanings.

§ 1.2.4 All work mentioned or indicated in the Contract Documents shall be performed by the Contractor as part of this
Contract unless it is specifically indicated in the Contract Documents that such work is to be done.by others:-.Should
the Drawings or the Specifications disagree in themselves or with each other, the Contractor shall provide the better
quality or greater quantity of work unless otherwise directed by written addendum to the Contract.

§ 1.2.5 The Contractor and all subcontractors shall refer to all the Drawings, including those showing primarily the
work of the mechanical, electrical and other specialized trades, and to all of the Sections of the Specifications, and
shall perform all work reasonably inferable therefrom as being necessary to produce the indicated results.

§ 1.2.6 All indications or notations which apply to one or a number of similar situations, matters or processes shall'be
deemed to apply to all such situations, materials or processes wherever they appear in the work, except where a
contrary result is clearly indicated by the Contract Documents.

§ 1.2.7 Where codes, standards, requirements, and publications of public and private bodies are-referred-to in the
Specifications, references shall be understood to be to the latest revision prior to the date of receiving bids, except
where otherwise indicated.

§ 1.2.8 Where no explicit quality or standards for materials or workmanship are established for work; such work isto
be of good quality for the intended use and consistent with the quality of the surrounding work and of the-construction
of the project generally.

8 1.2.9 All manufactured articles, materials, and equipment shall be applied, installed, connected, erected, used,
cleaned, and conditioned in accordance with the manufacturer’s written or printed directions and instructions, unless
otherwise indicated in the Contract Documents.

§ 1.2.10 Mechanical and Electrical Drawings are diagrammatic only, and are not intended to show the exact physical
locations or configurations of work. Such work shall be installed to clear all obstructions, permit proper clearances for
the work of other trades, and present an orderly appearance where exposed.
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§ 1.2.11 Where the work is to fit with existing conditions or work to be performed by others, the Contractor shall fully
and completely join the work with such conditions or work, unless otherwise specified.

§ 1.3 CAPITALIZATION
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered
articles or (3) the titles of other documents published by the American Institute of Architect/Engineers.

§ 1.4 INTERPRETATION

In the interest of brevity the Contract Documents frequently omit modifying words such as “all” and “any” and articles
such as “the” and *“an,” but the fact that a modifier or an article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

§ 1.5 EXECUTION OF CONTRACT DOCUMENTS

§ 1.5.1 The Architect/Engineer will assist the Owner and Contractor with the execution of the Contract. The
Architect/Engineer will identify and assist in the correction of any incomplete, missing or unsigned documents upon
request of the Owner.

§ 1.5.2 The Contractor acknowledges that it has taken steps reasonably necessary to ascertain-the-nature-and-location
of the work, and that is has investigated and satisfied itself as to the general and local conditions which can affect the
work or its cost, including but not limited to (1) conditions bearing upon transportation, disposal, handling, and storage
of materials; (2) the availability of labor, water, electric power, and roads; (3) uncertainties of weather, river stages,
tides, or similar physical conditions at the site; (4) the conformation and conditions of the ground; and (5)-the character
of equipment and facilities needed preliminary to and during work performance. The Contractor-also acknowledges
that it has satisfied itself as to the character, quality and quantity of surface and subsurface materials-or obstacles to be
encountered insofar as this information is reasonably ascertainable from an inspection of the site, including all
exploratory work done by the Owner, as well as from the drawings and specifications made a part.of this contract.
Any failure of the Contractor to take the actions described and acknowledged in this paragraph will not relieve the
Contractor from responsibility for estimating properly the difficulty and cost of successfully performing the work, or
for proceeding to successfully perform the work without additional expense to the Owner.

§ 1.5.3 The Owner assumes no responsibility for any conclusions or interpretations made by the-Contractor based on
the information made available by the Owner. Nor does the Owner assume responsibility for any understanding
reached or representation made concerning conditions which can affect the work by any of its officers or agents before
the execution of this Contract, unless that understanding or representation is expressly stated in this Contract.

§ 1.6 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE

§ 1.6.1 The Drawings, Specifications and other documents, including those in electronic form, prepared by the
Architect/Engineer/engineer and the Architect/Engineer/engineer's consultants are Instruments of -Service-through
which the Work to be executed by the Contractor is described. The Contractor may retain one record set. Neither the
Contractor nor any Subcontractor, Sub-subcontractor or material or equipment supplier shall own or claim a copyright
in the Drawings, Specifications and other documents prepared by the Architect/Engineer or the Architect/Engineer’s
consultants, and unless otherwise indicated the Architect/Engineer and the Architect/Engineer's consultants shall be
deemed the authors of them and will retain all common law, statutory and other reserved rights;in addition to.the
copyrights. All copies of Instruments of Service, except the Contractor's record set, shall be returned or suitably
accounted for to the Architect/Engineer, on request, upon completion of the Work. The Drawings, Specifications and
other documents prepared by the Architect/Engineer and the Architect/Engineer's consultants, and copies thereof
furnished to the Contractor, are for use solely with respect to this Project. They are not to be used by the Contractor or
any Subcontractor, Sub-subcontractor or material or equipment supplier on other projects or for additions to this
Project outside the scope of the Work without the specific written consent of the Owner, Architect/Engineer and the
Architect/Engineer's consultants. The Contractor, Subcontractors, Sub-subcontractors and material or equipment
suppliers are authorized to use and reproduce applicable portions of the Drawings, Specifications and other documents
prepared by the Architect/Engineer and the Architect/Engineer's consultants appropriate to and for use in the
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execution of their Work under the Contract Documents. All copies made under this authorization shall bear the
statutory copyright notice, if any, shown on the Drawings, Specifications and other documents prepared by the
Architect/Engineer and the Architect/Engineer's consultants. Submittal or distribution to meet official regulatory
requirements or for other purposes in connection with this Project is not to be construed as publication in derogation of
the Architect/Engineer's or Architect/Engineer's consultants' copyrights or other reserved rights. The Owner shall
retain all common law, statutory and other reserved rights, in addition to the limited use copyright, in accordance with
the contract between the Owner and the Architect/Engineer for this Project.

8 1.7 TRANSMISSION OF DATA IN DIGITAL FORM

If the parties intend to transmit Instruments of Service or any other information or documentation in digital form, they
shall endeavor to establish necessary protocols governing such transmissions, unless otherwise already provided in the
Agreement or the Contract Documents.

ARTICLE 2 OWNER

§ 2.1 GENERAL

§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The Owner shall designate in writing a representative who shall have express
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as
otherwise provided in Section 4.2.1, the Architect/Engineer does not have such authority. The term “Owner” means
the Owner or the Owner’s authorized representative.

§ 2.1.2 The Owner shall furnish to the Contractor within fifteen days after receipt of a written-request,-information
necessary and relevant for the Contractor to evaluate, give notice of or enforce mechanic’s lien rights. Such
information shall include a correct statement of the record legal title to the property on which the Project is located,
usually referred to as the site and the Owner’s interest therein.

§ 2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER

§ 2.2.1 Prior to commencement of the Work, the Contractor may request in writing that the Owner provide reasonable
evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations underthe Contract.
Thereafter, the Contractor may only request such evidence if (1) the Owner fails to make payments to the Contractor
as the Contract Documents require; (2) a change in the Work materially changes the Contract Sum; or (3).the
Contractor identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due.-The
Owner shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the
portion of the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not
materially vary such financial arrangements without prior notice to the Contractor.

§ 2.2.2 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents,
including those required under Section 3.7.1, the Owner shall secure and pay for necessary approvals, easements,
assessments and charges required for construction, use or occupancy of permanent structures or for permanent
changes in existing facilities.

§ 2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations and-utility-locations-for
the site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the
Work.

§ 2.2.4 The Owner shall furnish information or services required of the Owner by the Contract.-Documents-with
reasonable promptness. The Owner shall also furnish any other information or services under,the Owner’s control and
relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the Contractor’s
written request for such information or services.

§ 2.2.5 The Contractor will be furnished, free of charge, ten (10) sets of the Drawings and the Project Manual and will
be furnished, at actual cost to the Owner, as many additional copies as it may require.

§ 2.3 OWNER'S RIGHT TO STOP THE WORK
If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as
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required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, the Owner
may issue a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such order has
been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner
to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent required by
Section 6.1.3.

§ 2.4 OWNER’S RIGHT TO CARRY OUT THE WORK

§ 2.4.1 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner
may have, correct such deficiencies. In such case an appropriate Change Order shall be issued deducting from
payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including Owner’s
expenses and compensation for the Architect/Engineer’s additional services made necessary by such default, neglect
or failure. Such action by the Owner and amounts charged to the Contractor are both subject to prior approval of the
Architect/Engineer. If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the
Contractor shall pay the difference to the Owner.

§ 2.4.2 If, after achieving Substantial Completion, the Contractor then defaults, or neglects to complete or fails to
provide resources adequate to complete the Project within the adjusted Contract Time for Final Completion as defined
in Subparagraph 8.2.3, the Owner may carry out the work after giving the Contractor a single seven-day written notice
of the Contractor’s default or neglect. In such case an appropriate Change order shall be issued deducting from
payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies; including-Owner’s
expenses and compensation for the Architect/Engineer’s additional services made necessary by such default, neglect,
or failure. If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor or
its Surety shall pay the difference to the Owner.

ARTICLE 3 CONTRACTOR

§ 3.1 GENERAL

§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to-throughout the
Contract Documents as if singular in number. The Contractor shall be lawfully licensed, if required_in the jurisdiction
where the Project is located. The Contractor shall designate in writing a representative who shall have express
authority to bind the Contractor with respect to all matters under this Contract. The term “Contractor” means the
Contractor or the Contractor’s authorized representative.

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract
Documents either by activities or duties of the Architect/Engineer in the Architect/Engineer’s administration of the
Contract, or by tests, inspections or approvals required or performed by persons or entities other than the Contractor.

§ 3.2REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR

§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited-the-site, become
generally familiar with local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as- well.as the
information furnished by the Owner pursuant to Section 2.2.3, shall take field measurements/of any existing
conditions related to that portion of the Work, and shall observe any conditions at the site affecting it. These
obligations are for the purpose of facilitating coordination and construction by the Contractor and are not for the
purpose of discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor shall
promptly report to the Architect/Engineer any errors, inconsistencies or omissions discovered by or made known to
the Contractor as a request for information in such form as the Architect/Engineer may require. It is recognized that the
Contractor’s review is made in the Contractor’s capacity as a contractor and not as a licensed design professional,
unless otherwise specifically provided in the Contract Documents.
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§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable laws,
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall
promptly report to the Architect/Engineer any nonconformity discovered by or made known to the Contractor as a
request for information in such form as the Architect/Engineer may require.

§ 3.2.4 If the Contractor believes that additional cost or time is involved because of clarifications or instructions the
Architect/Engineer issues in response to the Contractor’s notices or requests for information pursuant to Sections 3.2.2
or 3.2.3, the Contractor shall make Claims as provided in Article 4.3. If the Contractor fails to perform the obligations
of Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner as would have been avoided
if the Contractor had performed such obligations. If the Contractor performs those obligations, the Contractor shall not
be liable to the Owner or Architect/Engineer for damages resulting from errors, inconsistencies or omissions in the
Contract Documents, for differences between field measurements or conditions and the Contract Documents, or for
nonconformities of the Contract Documents to applicable laws, statutes, ordinances, codes, rules and regulations, and
lawful orders of public authorities.

§ 3.3 SUPERVISION AND CONSTRUCTION PROCEDURES

§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methads, techniques, sequences
and procedures and for coordinating all portions of the Work under the Contract, unless the Contract Documents give
other specific instructions concerning these matters. If the Contract Documents give specific instructions concerning
construction means, methods, techniques, sequences or procedures, the Contractor shall evaluate the jobsite safety
thereof and, except as stated below, shall be fully and solely responsible for the jobsite safety-of such-means, methods,
techniques, sequences or procedures. If the Contractor determines that such means, methods, techniques, sequences or
procedures may not be safe, the Contractor shall give timely written notice to the Owner and Architect/Engineer and
shall not proceed with that portion of the Work without further written instructions from the Architect/Engineer.-If the
Contractor is then instructed to proceed with the required means, methods, techniques, sequences or procedures
without acceptance of changes proposed by the Contractor, the Owner shall be solely responsible-for any lossor
damage arising solely from those Owner-required means, methods, techniques, sequences or procedures.

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the-Work for, or
on behalf of, the Contractor or any of its Subcontractors.

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that
such portions are in proper condition to receive subsequent Work.

§ 3.4 LABOR AND MATERIALS

§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and completion of the Work, whether temporary or permanent
and whether or not incorporated or to be incorporated in the Work.

8§ 3.4.1.1 The Contractor shall not allow the use of ashestos containing products, whether temporary or permanent and
whether or not incorporated or to be incorporated in the work, even if the products are nonfriable and/or contain
minimal amounts of asbestos, and even though such products may still be legally installed.

8§ 3.4.1.2 The Contractor shall not allow the use of lead materials in public water applications. Lead free solder, flux
and pipe must be used in all public drinking water and wastewater applications. Lead free solder and flux are defined
as containing less than 0.2% lead, while valves, pipes and appurtenances must contain less than8.0% lead.

§ 3.4.2 Except in the case of minor changes in the Work authorized by the Architect/Engineer in accordance with
Sections 3.12.8 or 7.4, the Contractor may make substitutions only with the consent of the Owner, after evaluation by
the Architect/Engineer and in accordance with a Change Order or Construction Change Directive.

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly
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skilled in tasks assigned to them.

§ 3.5 WARRANTY

8§ 3.5.1 The Contractor warrants to the Owner and Architect/Engineer that materials and equipment furnished under
the Contract will be of good quality and new unless the Contract Documents require or permit otherwise. The
Contractor further warrants that the Work will conform to the requirements of the Contract Documents and will be free
from defects, except for those inherent in the quality of the Work the Contract Documents require or permit. Work,
materials, or equipment not conforming to these requirements may be considered defective. The Contractor’s warranty
excludes remedy for damage or defect caused by abuse, alterations to the Work not executed by the Contractor,
improper or insufficient maintenance, improper operation, or normal wear and tear and normal usage. If required by
the Owner or Architect/Engineer, the Contractor shall furnish satisfactory evidence as to the kind and quality of
materials and equipment.

§ 3.5.1.1 Unless caused by the Contractor, the Contractor’s warranty excludes remedy of damage or defect caused by
abuse, modifications not performed by the Contractor, improper or insufficient maintenance, improper operation, or
normal wear and tear and normal usage. If required by the Owner or the Architect/Engineer, the Contractor shall
furnish satisfactory evidence as to the kind and quality of materials and equipment.

§ 3.5.2 The Contractor shall be responsible for determining that all materials furnished for the Work meet all
requirements of the Contract Documents. The Architect/Engineer may require the Contractor to produce reasonable
evidence that a material meets such requirements, such as certified reports of past tests by qualified testing
laboratories, reports of studies by qualified experts, or other evidence which, in the opinion of the-Architect/Engineer,
would lead to a reasonable certainty that any material used, or proposed to be used in the Work meets the requirements
of the Contract Documents. All such data shall be furnished at the Contractor’s expense. This provision shall not
require the Contract to pay for periodic testing of different batches of the same material, unless such testing is
specifically required by the Contract Documents to be performed at the Contractor’s expense.

§ 3.5.3 In all cases in which a manufacturer’s name, trade name, or their proprietary designation is .used in connection
with materials or articles to be furnished under this Contract, whether or not the phrase “or equal™is-used after such
name, the Contractor shall furnish the product of the named manufacturer(s) without substitution;-unless a written
request for a substitute has been submitted by the Contractor and approved in writing by the Architect/Engineer as
provided in Subparagraph 3.5.4.

§ 3.5.4If the Contractor proposes to use a material which, while suitable for the intended use, deviates in any way from
the detailed requirements of the Contract Documents, the Contractor shall inform the Architect/Engineer-in writing of
the nature of such deviations at the time the material is submitted for approval, and shall request written approval of
the deviation from the requirements of the Contract Documents.

§ 3.5.5 In requesting approval of deviations or substitutions, the Contract shall provide, upon request, evidence
leading to a reasonable certainty that the proposed substitution or deviation will provide a quality of result at least
equal to that otherwise attainable. If, in the opinion of the Architect/Engineer, the evidence presented by the
Contractor does not provide a sufficient basis for such reasonable certainty, the Architect/Engineer-may-reject-such
substitution or deviation without further investigation.

§ 3.5.6 The Contract Documents are intended to produce a building of consistent character and quality of design. All
components of the building including visible items of mechanical and electrical equipment have been-selected to have
a coordinated design in relation to the overall appearance of the building. The Architect/Engineer will judge-the
design and appearance of proposed substitutes on the basis of their suitability in relation to the overall design of the
project, as well as for their intrinsic merits. The Architect/Engineer will not approve as equal to’materials specified,
proposed substitutes which, in the Architect/Engineer’s opinion, would be out of character, obtrusive, or otherwise
inconsistent with the character or quality of design of the Project. In order to permit coordinated design of color and
finishes the Contractor shall, if required by the Architect/Engineer, furnish the substituted material in any color, finish,
texture, or pattern which would have been available from the manufacturer originally specified, at no additional cost to
the Owner.

§ 3.5.7 Any additional cost, or any loss or damage arising from the substitution of any material or any method for those
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originally specified shall be borne by the Contractor, notwithstanding approval or acceptance of such substitution by
the Owner or the Architect/Engineer, unless such substitution was made at the written request or direction of the
Owner or the Architect/Engineer.

§ 3.5.8 The warranty provided in this Paragraph 3.5 shall be in addition to and not in limitation of any other warranty
required by the Contract Documents or otherwise prescribed by law.

§ 3.5.9 The Contractor shall procure and deliver to the Architect/Engineer, no later than the date claimed by the
Contractor as the date of Substantial Completion, all special warranties required by the Contract Documents. Delivery
by the Contractor shall constitute the Contractor’s guarantee to the Owner that the warranty will be performed in
accordance with its terms and conditions.

§ 3.6 TAXES

§ 3.6.1 The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that
are legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled
to go into effect.

§ 3.7 PERMITS, FEES, NOTICES, AND COMPLIANCE WITH LAWS

§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper
execution and completion of the Work that are customarily secured after execution of the Contract and legally required
at the time bids are received or negotiations concluded.

§ 3.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities applicable to performance of the Work.

§ 3.7.3 It is not the Contractor's responsibility to ascertain that the Contract Documents are in aceordance with
applicable laws, statutes, ordinances, building codes, and rules and regulations. However, if the Contractor observes
that portions of the Contract Documents are at variance therewith, the Contractor shall promptly notify the
Architect/Engineer and Owner in writing, and necessary changes shall be accomplished by appropriate Modification.

8§ 3.7.4 Concealed or Unknown Conditions. If the Contractor encounters conditions at the site that are (1)
subsurface or otherwise concealed physical conditions that differ materially from those indicated in the Contract
Documents or (2) unknown physical conditions of an unusual nature, that differ materially from those ordinarily found
to exist and generally recognized as inherent in construction activities of the character provided-for in the. Contract
Documents, the Contractor shall promptly provide notice to the Owner and the Architect/Engineer before conditions
are disturbed and in no event later than 21 days after first observance of the conditions. The Architect/Engineer will
promptly investigate such conditions and, if the Architect/Engineer determines that they differ materially and causean
increase or decrease in the Contractor’s cost of, or time required for, performance of any part of the Work, will
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Architect/Engineer
determines that the conditions at the site are not materially different from those indicated in the Contract Documents
and that no change in the terms of the Contract is justified, the Architect/Engineer shall promptly-notify-the- Owner-and
Contractor in writing, stating the reasons. If either party disputes the Architect/Engineer’s determination or
recommendation, that party may proceed as provided in Article 4.5.2.

8§ 3.7.5 If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archeological sites or wetlands not indicated in the Contract Documents, the Contract-shall immediately
suspend any operations that would affect them and shall notify the Owner and Architect/Engineer.~Upon receipt of
such notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to
resume the operations. The Contractor shall continue to suspend such operations until otherwise instructed by the
Owner but shall continue with all other operations that do not affect those remains or features. Requests for
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may b made
as provided in Article 4.3.

If the Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules and
regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such
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Work and shall bear the costs attributable to correction.

§ 3.8 ALLOWANCES

§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, but
the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable objection.

§ 3.8.2 Unless otherwise provided in the Contract Documents,

.1 allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;

.2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit and
other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but
not in the allowances; and

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs
and the allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section 3.8.2.2.

§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness.

§ 3.9 SUPERINTENDENT

§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at
the Project site during performance of the Work. The superintendent shall represent the Contractor,and
communications given to the superintendent shall be as binding as if given to the Contractor.

§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the Owner
through the Architect/Engineer the name and qualifications of a proposed superintendent. The Architect/Engineer may
reply within 14 days to the Contractor in writing stating (1) whether the Owner or the Architect/Engineer has
reasonable objection to the proposed superintendent or (2) that the Architect/Engineer requires additional time to
review. Failure of the Architect/Engineer to reply within the 14 day period shall constitute notice of-no reasonable
objection.

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect/Engineer has
made reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s
consent, which shall not unreasonably be withheld or delayed.

§ 3.10 CONTRACTOR’S CONSTRUCTION SCHEDULES

§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner’s and
Architect/Engineer’s information a Contractor’s construction schedule for the Work. The schedule shall not exceed
time limits current under the Contract Documents, shall be revised at appropriate intervals as required by the
conditions of the Work and Project, shall be related to the entire Project to the extent required by the Contract
Documents, and shall provide for expeditious and practicable execution of the Work.

The Schedule Shall:

§ 3.10.1.1 indicate the dates for the start and completion of the various elements of the Work, and shall be affirmed or
revised monthly as required by conditions of the Work and upon execution of a Change Order that affects time.

§ 3.10.1.2 provide a graphic representation of activities and events that will occur during performance of the- Work in
sufficient detail, and as acceptable to the Owner, to show the sequencing of the various trades for.each floor level,
wing, or work area;

8§ 3.10.1.3 identify each phase of construction and occupancy; and

§3.10.1.4 set forth dates that are critical in ensuring the timely and orderly completion of the Waork in accordance with
the requirements of the Contract Documents (hereinafter referred to as “Milestone Dates”).

§ 3.10.2 The Contractor shall prepare and keep current, for the Architect/Engineer's approval, a schedule of submittals
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which is coordinated with the Contractor's construction schedule and allows the Architect/Engineer reasonable time to
review submittals.

§ 3.10.3 The Contractor shall perform the Work in accordance with the most recent schedules submitted to and
approved by the Owner.

§ 3.10.3.1 If the Owner approves an earlier date for completion that does not result in a change to the Contract Sum,
and this date is not met by the Contractor, the original Completion Date will remain as the Completion Date.

§ 3.11 DOCUMENTS AND SAMPLES AT THE SITE

The Contractor shall maintain at the site for the Owner one copy of the Drawings, Specifications, Addenda, Change
Orders and other Modifications, in good order and marked currently to indicate field changes and selections made
during construction, and one copy of approved Shop Drawings, Product Data, Samples and similar required
submittals. These shall be available to the Architect/Engineer and shall be delivered to the Architect/Engineer for
submittal to the Owner upon completion of the Work as a record of the Work as constructed.

§ 3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

§ 3.12.1 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion of
the Work.

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures; diagrams-and
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work.

8§ 3.12.3 Samples are physical examples that illustrate materials, equipment or workmanship and establish standards
by which the Work will be judged.

§ 3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents:-Their purpose is
to demonstrate the way by which the Contractor proposes to conform to the information given and the design concept
expressed in the Contract Documents for those portions of the Work for which the Contract Documents require
submittals. Review by the Architect/Engineer is subject to the limitations of Section 4.2.7. Informational-submittals
upon which the Architect/Engineer is not expected to take responsive action may be so identified in the Contract
Documents. Submittals that are not required by the Contract Documents may be returned by the Architect/Engineer
without action.

§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and submit to the
Architect/Engineer Shop Drawings, Product Data, Samples and similar submittals required by the Contract
Documents in accordance with the submittal schedule approved by the Architect/Engineer or, in the absence of an
approved submittal schedule, with reasonable promptness and in such sequence as to cause no delay in the Work or in
the activities of the Owner or of separate contractors.

8 3.12.5.1 Shop drawings shall be prepared by a Subcontractor licensed to perform the work. The-shop-drawings-shall
be reviewed and approved by the Architect/Engineer before any other authorities having jurisdiction.

§ 3.12.6 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the
Owner and Architect/Engineer that the Contractor has (1) reviewed and approved them, (2) determined and verified
materials, field measurements and field construction criteria related thereto, or will do so and (3) checked-and
coordinated the information contained within such submittals with the requirements of the Work and of the Contract
Documents.

§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal and
review of Shop Drawings, Product Data, Samples or similar submittals until the respective submittal has been
approved by the Architect/Engineer.

§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from requirements of the Contract Documents by the Architect/Engineer’s approval of
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Shop Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed the
Architect/Engineer in writing of such deviation at the time of submittal and (1) the Architect/Engineer has given
written approval to the specific deviation as a minor change in the Work, or (2) a Change Order or Construction
Change Directive has been issued authorizing the deviation. The Contractor shall not be relieved of responsibility for
errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the Architect/Engineer’s
approval thereof.

§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those requested by the Architect/Engineer on previous
submittals. In the absence of such written notice, the Architect/Engineer’s approval of a resubmission shall not apply
to such revisions.

§ 3.12.10 When professional certification of materials, systems or equipment is required by the Contract Documents,
the Architect/Engineer shall be entitled to rely upon the accuracy and completeness of such calculations and
certifications.

§ 3.13 USE OF SITE

The right of possession of the project site and the improvements made thereon by the Contractar shall remain at all
times with the Owner. The Contractor’s right to entry and use thereof arises solely from the permission granted by the
Owner under the Contract Documents. The Contractor shall confine operations at the project site, including the
Contractor’s apparatus, the storage of materials, and the operations of the Contractor’s workmen to limits indicated by
law, ordinances, the Contract Documents, and permits and/or directions of the Architect/Engineer-and-shall-not
unreasonably encumber the project site with the Contractor’s materials. The Owner shall not be liable to the
Contractor, the subcontractors, their employees, or anyone else with respect to the conditions of the project site, except
only for a condition caused directly and solely by the negligence of the Owner.

§ 3.14 CUTTING AND PATCHING

§ 3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the-Work or to make
its parts fit together properly. All areas requiring cutting, fitting and patching shall be restored to the-condition existing
prior to the cutting, fitting and patching, unless otherwise required by the Contract Documents.

§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by
excavation. The Contractor shall not cut or otherwise alter such construction by the Owner or a separate contractor
except with written consent of the Owner and of such separate contractor; such consent shall not-be unreasonably
withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s
consent to cutting or otherwise altering the Work.

§ 3.15 CLEANING UP

§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste
materials, rubbish, the Contractor’s tools, construction equipment, machinery and surplus materials-from-and about
the Project.

§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and Owner
shall be entitled to reimbursement from the Contractor.

§ 3.16 ACCESS TO WORK
The Contractor shall provide the Owner and Architect/Engineer access to the Work in preparation and progress
wherever located.

§ 3.17 ROYALTIES, PATENTS AND COPYRIGHTS

The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architect/Engineer harmless from loss on account thereof,
but shall not be responsible for such defense or loss when a particular design, process or product of a particular
manufacturer or manufacturers is required by the Contract Documents, or where the copyright violations are contained
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in Drawings, Specifications or other documents prepared by the Owner or Architect/Engineer. However, if the
Contractor has reason to believe that the required design, process or product is an infringement of a copyright or a
patent, the Contractor shall be responsible for such loss unless such information is promptly furnished to the
Architect/Engineer.

§ 3.18 INDEMNIFICATION

§ 3.18.1 To the fullest extent permitted by law the Contractor shall indemnify and hold harmless the Owner,
Architect/Engineer, Architect/Engineer’s consultants, and agents and employees of any of them from and against
claims, damages, losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from
performance of the Work, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness,
disease or death, or to injury to or destruction of tangible property (other than the Work itself), but only to the extent
caused by the negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed
by them or anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense
is caused in part by a party indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce
other rights or obligations of indemnity which would otherwise exist as to a party or person described in this Section
3.18.

83.1.8.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages,
compensation or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts,
disability benefit acts or other employee benefit acts.

§ 3.18.3 The obligations of the Contractor under this Paragraph 3.18 shall not extend to the liability of the
Architect/Engineer, the Architect/Engineer’s consultants, and agents and employees of any of them arising out-of (1)
the preparation or approval of maps, drawings, opinions, reports, surveys, Change Orders, designs, or specifications;
or (2) the giving of or the failure to give directions or instructions by the Architect/Engineer, the Architect/Engineer’s
consultants, and agents and employees of any of them provided such giving or failure to give is the-primary cause of
the injury or damage.

ARTICLE 4  ARCHITECT/ENGINEER

§ 4.1 GENERAL

§ 4.1.1 The term “Architect,” “Architect/Engineer,” or “Engineer” is the entity named as such in the “AlA
A-133-2009 as revised by the Owner”.

§ 4.1.2 Duties, responsibilities and limitations of authority of the Architect/Engineer as set forth in the Contract
Documents shall not be restricted, modified or extended without written consent of the Owner, Contractor and
Architect/Engineer. Consent shall not be unreasonably withheld.

§ 4.1.3 If the employment of the Architect/Engineer is terminated, the Owner shall employ a successor
Architect/Engineer as to whom the Contractor has no reasonable objection and whose status under the Contract
Documents shall be that of the Architect/Engineer.

§ 4.2 ADMINISTRATION OF THE CONTRACT

§ 4.2.1 The Architect/Engineer will provide administration of the Contract as described in the Contract Documents,
and will be an Owner's representative (1) during construction, (2) until final payment is due and (3)-with the Owner's
concurrence, from time to time during the one-year period for correction of Work described in.Section 12.2.
Notwithstanding these responsibilities, no act or omission by the Architect/Engineer shall be/considered a waiver of
any of the Owner’s rights or interests.

§ 4.2.2 The Architect/Engineer, as a representative of the Owner, will visit the site as necessary to fulfill its obligations
to the Owner for inspection services, and, at a minimum, to assure conformance with the Architect/Engineer’s design
as shown in the Contract Documents and to observe the progress and quality of the various components of the
Contractor’s Work. The Architect/Engineer will (1) keep the Owner informed about the progress and quality of Work
completed, (2) endeavor to guard the Owner against defects and deficiencies in the Work, and (3) determine if the
Work is being performed in a manner indicating that the Work, when fully completed, will be in accordance with the
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Contract Documents. However, the Architect/Engineer will not be required to make exhaustive or continuous on-site
inspections to check the quality or quantity of the Work. The Architect/Engineer will neither have control over or
charge of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the
safety precautions and programs in connection with the Work, since these are solely the Contractor's rights and
responsibilities under the Contract Documents, except as provided in Section 3.3.1.

§ 4.2.3 The Architect/Engineer will not be responsible for the Contractor's failure to perform the Work in accordance
with the requirements of the Contract Documents. The Architect/Engineer will not have control over or charge of and
will not be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or employees, or any
other persons or entities performing portions of the Work.

8§ 4.2.4 Communications Facilitating Contract Administration. Except as otherwise provided in the Contract
Documents or when direct communications have been specially authorized, the Owner and Contractor shall endeavor
to communicate with each other through the Architect/Engineer about matters arising out of or relating to the Contract.
Communications by and with the Architect/Engineer's consultants shall be through the Architect/Engineer.
Communications by and with Subcontractors and material suppliers shall be through the Contractor. Communications
by and with separate contractors shall be through the Owner.

§ 4.2.5 Based on the Architect/Engineer's evaluations of the Work completed and correlated with the Contractor's
Applications for Payment, the Architect/Engineer will review and certify the amounts due the Contractor and will
issue Certificates for Payment in such amounts.

§ 4.2.6 The Architect/Engineer will have authority to reject Work that does not conform to the Contract Documents.
Whenever the Architect/Engineer considers it necessary or advisable, the Architect/Engineer will have authority to
require inspection or testing of the Work in accordance with Sections 13.5.2 and 13.5.3, whether or not such Work is
fabricated, installed or completed. However, neither this authority of the Architect/Engineer nor a decision made in
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the
Architect/Engineer to the Contractor, Subcontractors, material and equipment suppliers, their agents-or employees, or
other persons or entities performing portions of the Work.

§ 4.2.7 The Architect/Engineer will review and approve or take other appropriate action upon the Contractor's
submittals such as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for
conformance with information given and the design concept expressed in the Contract Documents. The
Architect/Engineer's action will be taken with such reasonable promptness as to cause no delay in the Work or in the
activities of the Owner, Contractor or separate contractors, while allowing sufficient time in the-Architect/Engineer's
professional judgment to permit adequate review. Review of such submittals is not conducted for the purpose of
determining the accuracy and completeness of other details such as dimensions and quantities, or for substantiating
instructions for installation or performance of equipment or systems, all of which remain the responsibility of the
Contractor as required by the Contract Documents. The Architect/Engineer's review of the Contractor's submittals
shall not relieve the Contractor of the obligations under Sections 3.3, 3.5 and 3.12. The Architect/Engineer's review
shall not constitute approval of safety precautions or, unless otherwise specifically stated by the Architect/Engineer, of
any construction means, methods, techniques, sequences or procedures. The Architect/Engineer's-approval of a
specific item shall not indicate approval of an assembly of which the item is a component. The Architect/Engineer
shall provide two (2) reviews of each Shop Drawing, Product Data, Sample, and similar submittal of the Contractor at
no cost to the Contractor. Any additional reviews of such submittals shall be done by the Architect/Engineer at the
expense of the Contractor.

§ 4.2.8 The Architect/Engineer will prepare Change Orders and Construction Change Directives, and may authorize
minor changes in the Work as provided in Section 7.4.

§ 4.2.9 The Architect/Engineer will conduct inspections to determine the date or dates of Substantial Completion and
the date of final completion, will receive and forward to the Owner, for the Owner's review and records, written
warranties and related documents required by the Contract and assembled by the Contractor, and will issue a final
Certificate for Payment upon compliance with the requirements of the Contract Documents.

§ 4.2.10 Omitted.
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§ 4.2.11 The Architect/Engineer will, in the first instance, interpret and decide matters concerning performance under,
and requirements of, the Contract Documents on written request of either the Owner or Contractor. Upon receipt of
such request, the Architect/Engineer will promptly notify the non-requesting party in writing of the details of such
request. The Architect/Engineer’s response to such requests will be made in writing within any time limits agreed
upon or otherwise with reasonable promptness. If no agreement is made concerning the time within which
interpretations required of the Architect/Engineer shall be furnished in compliance with this Paragraph 4.2, then delay
shall not be recognized on account of failure by the Architect/Engineer to furnish such interpretations until fourteen
(14) days after written request is made for them.

84.2.11.1 Subject to review pursuant to Paragraphs 4.3, 4.4 and 4.5, as appropriate, the Contractor shall proceed
diligently with performance of the Contract in accordance with the Architect/Engineer’s written interpretations or
decisions and the Owner shall continue to make payments in accordance with the Contract Documents.

§ 4.2.12 Interpretations and decisions of the Architect/Engineer will be consistent with the design as indicated in and
reasonably inferable from the Contract Documents and will be in writing or in the form of drawings. When making
such interpretations and initial decisions, the Architect/Engineer will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and will not be liable for results of interpretations or decisions
so rendered in good faith. The Architect/Engineer’s interpretations and initial decisions may be, but need not be,
accorded any deference in any review conducted under the terms of the Contract or in law. | Any such review shall be
de novo.

§ 4.2.13 The Architect/Engineer's decisions on matters relating to aesthetic effect will be final if consistent with the
intent expressed in the Contract Documents.

§ 4.2.14 In the Specifications or on the Drawings, where the words “as directed,” *“as required,” “as approved,” “as
permitted” or words of like effect are used, it is to be understood that direction, requirement, approval or permission of
the Architect/Engineer is intended. Similar words, such as “approved,” “acceptable,” “satisfactory,”or words of like
import mean approved by, acceptable to, or satisfactory to the Architect/Engineer.

§ 4.3 CLAIMS AND DISPUTES

§ 4.3.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, adjustment of
Contract terms, payment of money, extension of time or other relief with respect to the terms of the Contract. The term
"Claim™ also includes other disputes between the Owner and Contractor arising out of or relating to the Contract.
Claims under this Contract should be submitted in writing to the Architect/Engineer. A voucher, invoice, payment
application or other routine request for payment that is not in dispute when submitted is not a Claim under this
definition. Claims must be initiated by written notice. The responsibility to substantiate Claims,shall rest with the
party making the Claim.

§ 4.3.2 Time Limits for Filing Claims. Claims by either party arising prior to the date final payment is due must be
initiated within twenty-one (21) days after occurrence of the event giving rise to such Claim or within twenty-one (21)
days after the claimant first recognizes the condition giving rise to the Claim, whichever is later-except-as stated-for
adverse weather days in Clause 4.3.7.2. Claims must be initiated by written notice to the Architect/Engineer. By
failing to give written notice of a Claim within the time required by this Subparagraph, a party expressly waives its
claim.

8 4.3.3 Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed.in-writing or
as provided in Section 9.7 and Article 14, the Contractor shall proceed diligently with performance.of the Contract and
the Owner shall continue to make payments in accordance with the Contract Documents.

§ 4.3.4 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are (1)
subsurface or otherwise concealed physical conditions which differ materially from those indicated in the Contract
Documents or (2) unknown physical conditions of an unusual nature, which existed at the time of bidding and which
differ materially from those ordinarily found to exist and generally recognized as inherent in construction activities of
the character provided for in the Contract Documents, then notice by the observing party shall be given to the other
party promptly before conditions are disturbed and in no event later than 21 days after first observance of the
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conditions. The Architect/Engineer will promptly investigate such conditions and, if they differ materially and cause
an increase or decrease in the Contractor's cost of, or time required for, performance of any part of the Work, will
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Architect/Engineer
determines that the conditions at the site are not materially different from those indicated in the Contract Documents
and that no change in the terms of the Contract is justified, the Architect/Engineer shall so notify the Owner and
Contractor in writing, stating the reasons. Claims by either party in opposition to such determination must be made
within 21 days after the Architect/Engineer has given notice of the decision. If the conditions encountered are
materially different, the Contract Sum and Contract Time shall be equitably adjusted, but if the Owner and Contractor
cannot agree on an adjustment in the Contract Sum or Contract Time, the adjustment shall be referred to the
Architect/Engineer for initial determination, subject to further proceedings pursuant to Section 4.4.

§ 4.3.4.1Any adjustment, including reasonable overhead and profit, in the Contract Sum, or to the Contract Time made
pursuant to this Subparagraph shall be determined in accordance with Paragraphs 7.5 and 4.3.7 of this Contract,
respectively.

§ 4.3.5 Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum,
written notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property arising under Section 10.4.

§ 4.3.6 If the Contractor believes additional cost is involved for reasons including but not limited to (1) a written
interpretation from the Architect/Engineer, (2) an order by the Owner to stop the Work where the Contractor was not
at fault, (3) a written order for a minor change in the Work issued by the Architect/Engineer,(4)-failure-of payment by
the Owner, (5) termination of the Contract by the Owner, (6) Owner's suspension or (7) other reasonable grounds,
Claim shall be filed in accordance with this Section 4.3.

§ 4.3.7 Claims for Additional Time

§ 4.3.7.1 If the Contractor wishes to make Claim for an increase in the Contract Time, written notice as provided
herein shall be given. The Contractor's Claim shall include an estimate of cost and of probable effect of delay on
progress of the Work. In the case of a continuing delay only one Claim is necessary. Claims for an-increase in the
Contract Time shall be based on one additional calendar day for each full calendar day that the Contractor is prevented
from working.

§ 4.3.7.2 Time Extensions for Weather Days

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by data
substantiating that weather conditions were abnormal for the period of time, could not have beenreasonably
anticipated and had an adverse effect on the scheduled construction.

§ 4.3.7.2.1 Claims for adverse weather shall be based on actual weather conditions at the job site or other place of performance of
the Work, as documented in the Contractor’s job site log.

§ 4.3.7.2.2 A “weather day” is a day on which the Contractor’s current schedule indicates Work is to be done, on
which inclement weather and related site conditions prevents the Contractor from performing seven-hours of Work
between the hours of 7:00 am and 6:00 pm. Weather days are excusable noncompensable delays. At the end of each
calendar month, the Contractor shall submit to the Owner and the Architect/Engineer a list of weather days occurring
in that month. The Owner and the Architect/Engineer shall meet with the Contractor to discuss and resolve any
disagreements concerning the number of approved weather days.

§ 4.3.7.2.3 The Contractor shall submit monthly a claim with its pay application for adverse weather conditions that
have occurred during the previous month. The Architect/Engineer shall review each monthly submittal in accordance
with Paragraph 4.4 and inform the Contractor and the Owner promptly of its evaluation. Approved days shall be
included in the next Change Order issued by the Architect/Engineer. Adverse weather conditions not claimed within
the time limits of this Subparagraph shall be considered to be waived by the Contractor. Claims will not be allowed for
adverse weather days that occur after the scheduled (original or adjusted) date of Substantial Completion.

§ 4.3.8 Injury or Damage to Person or Property. If either party to the Contract suffers injury or damage to person or
property because of an act or omission of the other party, or of others for whose acts such party is legally responsible,
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written notice of such injury or damage, whether or not insured, shall be given to the other party within a reasonable
time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other party to
investigate the matter.

§ 4.3.9 Omitted

§ 4.3.10 Claims for Listed Damages

Notwithstanding any other provision of the Contract Documents, including Subparagraph 1.2.1, but subject to a duty
of good faith and fair dealing (S.C. Code Ann § 11-35-30), the Contractor and Owner waive Claims against each other
for Listed Damages arising out of or relating to this Contract. The Listed Damages are:

§ 4.3.10.1 Damages incurred by the Owner for rental expenses, for losses of use prior to Final Completion, income,
profit, financing, business and reputation, and for loss of management or employee productivity or of the services of
such persons; and for attorney’s fees, insurance and interest (excluding post-judgment).

§ 4.3.10.2 Damages incurred by the Contractor for principal office expenses and overhead, including, but not limited
to, the compensation of personnel stationed there, rent, utilities and office equipment; for losses of financing, business
and reputation; for loss of profit except anticipated profit arising directly from the Work; and for attorney’s fees,
insurance and interest (excluding post-judgment).

8 4.3.10.3 This mutual waiver is applicable, without limitation, to all Listed Damages due to either party’s termination
in accordance with Article 14. Nothing contained in this Subparagraph 4.3.10 shall be deemed-to-preclude-an-award-of
liquidated damages when applicable, in accordance with the requirements of the Contract Documents. This
Subparagraph does not apply to Paragraph 3.18.

§ 4.3.11 Waiver of Claims against the Architect/Engineer. Notwithstanding any other provision of the Contract
Documents (including paragraph 1.2.1), but subject to a duty of good faith and fair dealing, the Contractor waives all
claims against both the Architect/Engineer and any other design professionals who provide design.and/or project
management services to the Owner, either directly or as independent contractors/subcontractors to the
Architect/Engineer for Listed Damages arising out of or relating to this Contract. The Listed Damages are damages
incurred by the Contractor for principal office expenses and overhead (including, but not limited to, the compensation
of personnel stationed there, rent, utilities, and office equipment), for losses of financing, business and reputation,.for
loss or profit other than anticipated profits arising directly from the Work, and for attorney’s fees, insurance, and
interest (excluding post-judgment).

§ 4.4 RESOLUTION OF CLAIMS AND DISPUTES

§ 4.4.1 DECISION OF THE ARCHITECT/ENGINEER. Claims, including those alleging an error or omission by the
Architect/Engineer shall be referred initially to the Architect/Engineer for decision. An initial decision by the
Architect/Engineer shall be required as a condition precedent to resolution (pursuant to Paragraph 4.5) of all claims
between the Contractor and Owner arising prior to the date Final Payment is due, unless thirty (30) days shall have
passed after the Claim has been referred to the Architect/Engineer, with no decision by the Architect/Engineer. The
Architect/Engineer will not decide disputes between the Contractor and persons or entities other-than-the-Owner.

8 4.4.2 The Architect/Engineer will review Claims and within ten days of the receipt of the Claim take one or more of
the following actions: (1) request additional supporting data from the claimant or a response with supporting data from
the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5) advise
the parties that the Architect/Engineer is unable to resolve the Claim if the Architect/Engineer lacks sufficient
information to evaluate the merits of the Claim or if the Architect/Engineer concludes that, inthe Architect/Engineer’s
sole discretion, it would be inappropriate for the Architect/Engineer to resolve the Claim.

§ 4.4.4 If the Architect/Engineer requests a party to provide a response to a Claim or to furnish additional supporting
data, such party shall respond, within ten days after receipt of such request, and shall either provide a response on the
requested supporting data, advise the Architect/Engineer when the response or supporting data will be furnished or
advise the Architect/Engineer that no supporting data will be furnished. Upon receipt of the response or supporting
data, if any, the Architect/Engineer will either reject or approve the Claim in whole or in part.
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8§ 4.4.5 The Architect/Engineer will approve or reject Claims by written decision, which shall state the reasons therefor
and which shall notify the parties of any change in the Contract Sum or Contract Time or both. The
Architect/Engineer’s initial decision will be delivered to the parties within two weeks of receipt of any response or
supporting data requested pursuant to Subparagraph 4.4.4 or within such longer period as may be mutually agreeable
to the parties. If the Architect/Engineer’s initial decision is accepted by the parties, the Architect/Engineer shall
prepare a Change Order with appropriate supporting documentation for the review and approval of the parties. The
approval or rejection of a Claim by the Architect/Engineer shall be final and binding on the parties but subject to
resolution pursuant to Paragraph 4.5. Any review of the Architect/Engineer’s written decision or determination shall
be de novo.

§ 4.4.6 If the Architect/Engineer renders its initial decision after proceedings pursuant to the Paragraph 4.5 have been
initiated, such decision may be entered as evidence, but shall not supersede such proceedings unless the decision is
acceptable to all parties concerned.

§ 4.4.7 Upon receipt of a Claim against the Contractor or at any time thereafter, the Architect/Engineer or the Owner
may, but is not obligated to, notify the surety, if any, of the nature and amount of the Claim. If the Claim relates to a

possibility of a Contractor's default, the Architect/Engineer or the Owner may, but is not obligated to, notify the surety
and request the surety's assistance in resolving the controversy.

§ 4.5 DISPUTE RESOLUTION

§ 4.5.1 Without limiting Subparagraph 4.5.2, any Claim arising out of or related to the Contract, except Claims
relating to aesthetic effect shall, after initial decision by the Architect/Engineer or thirty (30)-days-after submission-of
the Claim to the Architect/Engineer, be subject to resolution pursuant to Subparagraph 4.5.2.

§ 4.5.2 All disputes arising from the Agreement shall be subject to non-binding mediation administered by a mutually
accepted certified mediator with the parties sharing equally in the cost thereof. In the event mediation is-unsuccessful,
all such disputes shall be litigated in the Court of Common Pleas for Buncombe County, NC. And-the prevailing party
shall be entitles to recover its reasonable attorney’s fees and other cost of litigation from the nonprevailing party.

8 4.5.3 Any review of any determination, certification or other decision by the Architect/Engineer.shall be de.novo.

ARTICLE 5 SUBCONTRACTORS

§ 5.1 DEFINITIONS

§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as-if Ssingular in number
and means a Subcontractor or an authorized representative of the Subcontractor. The term “Subcontractor” does not
include a separate contractor or subcontractors of a separate contractor.

§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
a portion of the Work at the site. The term “Sub-subcontractor” is referred to throughout the Contract Documents as if
singular in number and means a Sub-subcontractor or an authorized representative of the Sub-subcontractor.

§ 5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

§ 5.2.1 Unless otherwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as
practicable after award of the Contract, shall furnish in writing to the Owner through the Architect/Engineer the names
of persons or entities (including those who are to furnish materials or equipment fabricated to a special design)
proposed for each principal portion of the Work. The Architect/Engineer may reply within 14 days to the Contractor in
writing stating (1) whether the Owner or the Architect/Engineer has reasonable objection to any such proposed person
or entity or (2) that the Architect/Engineer requires additional time for review. Failure of the Owner or
Architect/Engineer to reply within the 14 day period shall constitute notice of no reasonable objection.

§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect/Engineer
has made reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the
Contractor has made reasonable objection.

§ 5.2.3 If the Owner or Architect/Engineer has reasonable objection to a person or entity proposed by the Contractor,
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the Contractor shall propose another to whom the Owner or Architect/Engineer has no reasonable objection. If the
proposed but rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract
Time shall be increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change
Order shall be issued before commencement of the substitute Subcontractor’s Work. However, no increase in the
Contract Sum or Contract Time shall be allowed for such change unless the Contractor has acted promptly and
responsively in submitting names as required.

§ 5.2.4 The Contractor shall not substitute a Subcontractor, person or entity previously selected if the Owner or
Architect/Engineer makes reasonable objection to such substitution.. The Contractor’s Request for Substitution must
be made to the Architect/Engineer in writing, accompanied by supporting information.

§ 5.2.5 The Contractor shall comply with NC General Statue 143-128.1 regarding prequalification requirements for
all first tier subcontractors.

§ 5.3 SUBCONTRACTUAL RELATIONS

§ 5.3.1 By appropriate agreement, written where legally required for validity, the Contractor shall require each
Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor by terms
of the Contract Documents, and to assume toward the Contractor all the obligations and responsibilities, including the
responsibility for safety of the Subcontractor’s Work, which the Contractor, by these Documents, assumes toward the
Owner and Architect/Engineer. Each subcontract agreement shall preserve and protect the rights of the Owner and
Architect/Engineer under the Contract Documents with respect to the Work to be performed by the Subcontractor so
that subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor,-unless-specifically
provided otherwise in the subcontract agreement, the benefit of all rights, remedies and redress against the Contractor
that the Contractor, by the Contract Documents, has against the Owner. Where appropriate, the Contractor shall
require each Subcontractor to enter into similar agreements with Sub-subcontractors. The Contractor shall make
available to each proposed Subcontractor, prior to the execution of the subcontract agreement, copies of the Contract
Documents to which the Subcontractor will be bound, and, upon written request of the Subcontractor, identify to the
Subcontractor terms and conditions of the proposed subcontract agreement that may be at variance with the Contract
Documents. Subcontractors will similarly make copies of applicable portions of such documents available to their
respective proposed Sub-subcontractors.

§ 5.3.2 Without limitation on the generality of the foregoing, each Subcontract agreement and each Sub-subcontract
agreement shall include, and shall be deemed to include, the following:

§ 5.3.2.1 An agreement that the Owner is a third-party beneficiary of the Subcontract (or Sub-subcontract), entitled to
enforce any rights thereunder for its benefit, and that the Owner shall have the same rights and remedies against the
Subcontractor (or Sub-subcontractor) as the Contractor (or Subcontractor) has, including but notlimited to the right to
be compensated for any loss, expense, or damage of any nature whatsoever incurred by the Owner resulting from.any
breach of representations and warranties, expressed or implied, if any, arising out of the agreement and any error,
omission, or negligence of the Subcontractor (or Sub-subcontractor) in the performance of any of its obligations under
the agreement; and,

8§ 5.3.2.2 A requirement that the Subcontractor (or Sub-subcontractor) promptly disclose to the Contractor (or
Subcontractor) any defect, omission, error, or deficiency in the Contract Documents or in the Work of which it has, or
should have had, knowledge; and,

§ 5.3.2.3 The following Paragraphs or Subparagraphs as appropriate, of the General Conditions:* 3.2, 3.5.1,-3.18,
4.3.10,5.4,13.1, 13.13, 14.3 and 14.4; and.

§ 5.3.2.4 Paragraphs 4.4 and 4.5 of the General Conditions.

§ 5.3.3 The Contractor shall assure the Owner, by affidavit or in such other manner as the Owner may approve, that all
agreements between the Contractor and its Subcontractor(s) incorporate the provisions of Subparagraph 5.3.1 as
necessary to preserve and protect the rights of the Owner and the Architect/Engineer under the Contract Documents
with respect to the work to be performed by Subcontractors so that the subcontracting thereof will no prejudice such
rights.
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§ 5.3.4 Upon request, the Contractor shall provide to the Owner copies of all executed or issued subcontracts,
purchase orders and other documents related to the Work.

§ 5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided
that:
.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to
Section 14.2 and only for those subcontract agreements that the Owner accepts by notifying the
Subcontractor and Contractor in writing; and
.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the
Contract.

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and
obligations under the subcontract.

§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor’s
compensation shall be equitably adjusted for increases in cost resulting from the suspension.

§ 5.4.3 Upon such assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a
successor contractor or other entity. If the Owner assigns the subcontract to a successor contractor or other entity, the
Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations-under-the
subcontract.

ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 6.1 OWNER’'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS

8§ 6.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s own
forces, and to award separate contracts in connection with other portions of the Project or other construction or
operations on the site under Conditions of the Contract identical or substantially similar to these including those
portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional cost.is
involved because of such action by the Owner, the Contractor shall make such Claim as provided in Article 4.3.

§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on
the site, the term “Contractor” in the Contract Documents in each case shall mean the Contractor who executes each
separate Owner-Contractor Agreement.

§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and of each separate
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with other
separate contractors and the Owner in reviewing their construction schedules. The Contractor shall make any revisions
to the construction schedule deemed necessary after a joint review and mutual agreement. The construction schedules
shall then constitute the schedules to be used by the Contractor, separate contractors and the Owner until subsequently
revised.

§ 6.2 MUTUAL RESPONSIBILITY

8 6.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the
Contractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the
Owner or a separate contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly report
to the Architect/Engineer apparent discrepancies or defects in such other construction that would render it unsuitable
for such proper execution and results. Failure of the Contractor to report such apparent discrepancies or defects shall
constitute an acknowledgment that the Owner’s or separate contractor’s completed or partially completed construction
is fit and proper to receive the Contractor’s Work, except as to defects not then reasonably discoverable.

§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a separate contractor
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because of the Contractor’s delays, improperly timed activities or defective construction. The Owner shall be
responsible to the Contractor for costs the Contractor incurs because of a separate contractor’s delays, improperly
timed activities, damage to the Work or defective construction.

§ 6.2.4 The Contractor shall promptly remedy damage the Contractor wrongfully causes to completed or partially
completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5.

§ 6.2.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching as are
described for the Contractor in Section 3.14.

§ 6.3 OWNER’S RIGHT TO CLEAN UP

If a dispute arises among the Contractor, separate contractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the
Owner may clean up and the Architect/Engineer will allocate the cost among those responsible.

ARTICLE 7 CHANGES IN THE WORK

§ 7.1 GENERAL

§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the
limitations stated in this Article 7 and elsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and Architect/Engineer;-a
Construction Change Directive requires agreement by the Owner and Architect/Engineer and may or may not be
agreed to by the Contractor; an order for a minor change in the Work may be issued by the Architect/Engineer alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents;-and the
Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction-Change Directive or
order for a minor change in the Work.

§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written instrument prepared by the Architect/Engineer and signed by the Owner,
Contractor and Architect/Engineer stating their agreement upon all of the following:

.1 The change in the Work;

.2 The amount of the adjustment, if any, in the Contract Sum; and

.3 The extent of the adjustment, if any, in the Contract Time.

4  The Contractor shall not proceed with the Work of the Change Order until the’Change Order:is
approved by the Owner. Any adjustment in the Contract Sum made pursuant to this Paragraph 7,2 shall
be determined in accordance with Paragraph 7.5 of this Contract.

.5 All Change Orders shall be submitted on City of Charleston form, “Construction Change Order,” with
appropriate documentation attached.

§ 7.2.3 Agreement on any Change Order shall constitute a release by the Contractor of the Owner-for-any and-all
liability under this Contract attributable to such facts or circumstances giving rise to the Change Order.

§ 7.3 CONSTRUCTION CHANGE DIRECTIVES

§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect/Engineer and-signed by the
Owner and Architect/Engineer, directing a change in the Work prior to agreement on adjustment, if any,-in-the
Contract Sum or Contract Time, or both. The Owner may by Construction Change Directive,/without invalidating the
Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other
revisions, the Contract Sum and Contract Time being adjusted accordingly.

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change
Order.

§ 7.3.3 Any adjustment in the Contract Sum, including reasonable overhead and profit made pursuant to Paragraph
7.3 shall be determined in accordance with Paragraph 7.5 of the General Conditions.
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§ 7.3.4 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect/Engineer of the Contractor's agreement or disagreement with the method, if
any, provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.

§ 7.3.5 A Construction Change Directive signed by the Contractor indicates the agreement of the Contractor
therewith, including adjustment in Contract Sum and Contract Time or the method for determining them. Such
agreement shall be effective immediately and shall be recorded as a Change Order.

§ 7.3.6 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum,
the method and the adjustment shall be determined by the Architect/Engineer as provided in Clause 7.5.1.5, on the
basis of reasonable expenditures and savings to those performing the Work attributable to the change, including
allowances for reasonable overhead and profit.

8§ 7.3.7 When the Owner and Contractor agree with the determination made by the Architect/Engineer concerning the
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such
agreement shall be effective immediately and shall be recorded by preparation and execution of an appropriate Change
Order.

§ 7.3.8 If the Contractor defaults or neglects to execute a Change Directive, the Owner may carry out the Work in
accordance with Article 6.

§ 7.3.9 When the Owner and Contractor agree with a determination made by the Architect/Engineer concerning the
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such
agreement shall be effective immediately and the Architect/Engineer will prepare a Change Order. Change Orders
may be issued for all or any part of a Construction Change Directive.

§ 7.4 MINOR CHANGES IN THE WORK

The Architect/Engineer has authority to order minor changes in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such changes
will be effected by written order signed by the Architect/Engineer and shall be binding on the Owner and Contractor.

8 7.5 PRICE ADJUSTMENTS

8 7.5 .1 Methods of Adjustment. Any adjustment in the Contract Sum made pursuant to this Paragraph 7.5 shall be
consistent with this Contract and shall be arrived at through whichever one of the following ways in.the most valid
approximation of the actual cost to the Contractor.

§ 7.5.1.1 by agreement on a fixed price adjustment;
§ 7.5.1.2 by unit prices specified in the Contract or subsequently agreed upon;

§ 7.5.1.3 by the costs attributable to the event or situation covered by the relevant clause, including profit if otherwise
allowed, all as specified in the Contract; or subsequently agreed upon;

§ 7.5.1.4 in such other manner as the parties may mutually agree; or,

§7.5.1.5 in the absence of agreement by the parties, through a unilateral initial determination by the Architect/Engineer
of the costs attributable to the event or situation covered by the clause, including profit if otherwise allowed, all as
computed by the Architect/Engineer in accordance with Clause 7.5.3.2, and subject to review under the provisions of
Paragraph 4.5 of this Contract.

8 7.5.2 Final Agreement

When any adjustment in the Contract Sum made pursuant to clauses in this Contract becomes final (e.g., by agreement
or dispute resolution), the adjustment shall be computed and documented on City of Charleston “Construction Change
Order.”
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§ 7.5 3 DOCUMENTATION OF COST REASONABLENESS

§ 7.5.3.1 Contractor’s Change Order Proposal. The Contractor shall submit a written proposal for review by the
Architect/Engineer and the Owner. The proposal shall be submitted to the Owner’s representative within the time
limits specified in the Subparagraph 4.3.2. All costs claimed by the Contractor shall be justifiable compared with
prevailing industry standards, as adjusted for local cost conditions. Costs shall be properly itemized and supported by
substantiating data sufficient to permit evaluation before commencement of the pertinent performance or as soon
thereafter as practicable.

§ 7.5.3.2. Construction Change Directives. For a Construction Change Directive wherein the proposed method of
compensation is actual costs, and pending the collection and evaluation of actual costs as required Clause 7.5.1.3, the
Contractor shall estimate the value of the changed work. The Contractor shall itemize the estimated cost into building
components and shall use the labor, material and equipment unit direct costs as listed in the most current issue of the
Construction Cost Data Book most applicable to the nature of the changed work, as published by R.S. Means, with a
cost index adjusted for the project locale. The Contractor shall also be permitted to add overhead and profit as shown
in Subparagraph 7.5.4. Where the Contractor does not properly itemize the proposed costs as requested, the
Contractor shall provide the Owner with the itemization and this amount shall be the initial basis for compensation
under Subparagraph 7.3.8. Upon conversion of the Construction Change Directive to a Change Order, the
Architect/Engineer’s cost for providing this itemization shall be deducted from the final adjustment in the Contract
Sum as described in Clause 7.3.9.

8 7.54 Agreed Overhead And Profit Rates

87.5.4.1 For any adjustment to the Contract Sum for which overhead and profit may be recovered, the Contractor
agrees to charge and accept, as full payment for overhead and profit, the following percentages of costs attributable to
the change in the Work. The percentages cited below shall be considered to include all indirect costs including, but not
limited to: field and office manager, supervisors and assistants, incidental job burdens, small tools,~and general
overhead allocations. The allowable percentages for overhead and profit are as follows:

1. The Contractor shall only get designated CM Fee and cost of Work;
2. First Tier Sub Contractors and suppliers overhead and profit shall not exceed 10% for overhead.and 5%
for profit.

87.5.4.2 Neither the Contractor nor any subcontractor shall be allowed profit or fee on the overhead and/or profit
received by its/their subcontractors.

87.5.4.3 Using the percentages stated in Subsection 7.5.4.1, any adjustment to the Contract Sum from deleted
Work shall include any overhead, profit and/or commission attributable to the cost for the‘deleted Work:
87.5.4.4 If the Contractor initiates a Change Order proposal and the Owner is not obligated to pay for all'or any part
of the proposal, then the Contractor shall be responsible for any Architect/Engineer’s fees to evaluate and process that
Change Order proposal. Compensation shall be based on the Owner’s contract with the Architect/Engineer and the
rates for Additional Services contained therein, and shall be withheld from the final payment to the Contractor

§7.5.5 Cost Or Pricing Data

§ 7.5.5.1 The Contractor shall submit cost or pricing data for any element of changed work (other than Unit Price
Work), and shall certify that, to the best of its knowledge and belief, the cost or pricing data submitted is accurate,
complete, and current as of a mutually determined specified date prior to the date of the pricing. This data shall be
itemized and supported by substantiating data sufficient to permit evaluation before commencement of the pertinent
Work, or as soon thereafter as practicable, and shall be justifiably compared with prevailing industry standards. As
requested by the Architect/Engineer or the Owner, the Contractor’s submittal shall provide an itemized breakdown of
all increases and decreases in the Contract for the Contractor and each subcontractor (at any tier) in at least the
following detail: material, equipment and supply quantities and costs; direct labor hours and rates for each trade; the
associated FICA, FUTA, SUTA, and Worker’s Compensation Insurance; equipment hours and rates, and costs of
premiums for bonds and insurance, permit fees and sales, use or similar taxes related to the Work.

8§ 7.5.5.2 Any Change Order or Change Directive for which certification is required shall contain a provision that the
price to the Owner, including profit or fee, shall be adjusted to exclude any significant sums by which the Owner finds
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that such price was increased because the cost or pricing data furnished by the Contractor was inaccurate, incomplete
or not current as of the date agreed upon between the parties. Notwithstanding Subparagraph 9.10.4, such adjustments
may be made after final payment.

ARTICLE 8 TIME

§ 8.1 DEFINITIONS

§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work.

8 8.1.2 The date of commencement of the Work is the date established in the Agreement.

8 8.1.3 The date of Substantial Completion is the date certified by the Architect/Engineer in accordance with Section
9.8.

§ 8.1.4 The term “day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
defined.

§ 8.2 PROGRESS AND COMPLETION
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement
the Contractor confirms that the Contract Time is a reasonable period for performing the Work.

§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner-in-writing, prematurely
commence operations on the site or elsewhere prior to the effective date of insurance required by Article 11 to be
furnished by the Contractor and Owner. The date of commencement of the Work shall not be changed by the effective
date of such insurance.

§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion
within the Contract Time.

§ 8.2.4 Failure by the Contractor to commence actual physical work on the project within twenty-one (21) days from
the Date of Commencement, as established in the Notice to Proceed, will entitle the Owner to consider the.Contractor
in substantial breach of its obligations under this Contract. In this event, the Owner may withdraw the Notice to
Proceed and terminate the Contract in accordance with the Contract Documents.

§ 8.2.5 Within two (2) weeks after award of the Contract, the Contractor shall submit to the Architect/Engineer a
Progress Schedule showing for each class of work included in the Schedule of Values, the percentage.completion to-be
obtained and the total dollar value of work to be completed as of the first of each month until Substantial Completion.
All calculations shall be on the basis of work in place, but not including the value of materials delivered but not in
place.

§ 8.2.6 The Progress Schedule shall be based on an orderly progression of the Work, allowing adequate time for each
operation (including adequate time for submission and review of submittals), and leading to a reasonable-certainty-of
Substantial Completion by the date established in the Agreement. The Progress Schedule will be reviewed by the
Architect/Engineer for compliance with the requirements of this Article and will be accepted by the
Architect/Engineer or returned to the Contractor for revision and resubmittal. Unless specifically required by law, no
payment under this Contract shall be due until the Progress Schedule has been approved by the Architect/Engineer:

§ 8.2.7 If in any Application for Payment the total value of the completed work in place, as certified by the
Architect/Engineer, is less than 90% of the total value of the work in place estimated in the Progress Schedule, the
Owner may, at the Owner’s option, require the Contractor to accelerate the progress of the Work without cost to the
Owner by increasing the work force or hours of work, or by other reasonable means approved by the
Architect/Engineer.

§ 8.2.8 If each of the three successive applications, as certified by the Architect/Engineer, indicate that the actual work
completed is less than 90% of the values estimated in the Progress Schedule to be completed by the respective dates,
the Owner may at the Owner’s option, treat the Contractor’s delinquency as a default justifying the action permitted
under Paragraph 14.2.
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§ 8.2.9 If the Architect/Engineer has determined that the Contractor should be permitted to extend the time for
completion as provided in Paragraph 8.3, the calendar dates in the Progress Schedule shall be adjusted accordingly to
retain their same relationship to the adjusted date of Substantial Completion, and the dollar value of work to be
completed as of the first of each month shall be adjusted prorata.

§ 8.2.10 If the Contractor fails to submit any Application for Payment in any month, the Architect/Engineer will, for
the purpose of this evaluation of progress, certify separately to the actual value of the work in place completed as of the
first of the month to the best of the Architect/Engineer’s knowledge.

8§ 8.2.11 Nothing herein shall limit the Owner’s right to liquidated damages for delays by the Contractor or to any other
remedy which the Owner may possess under other provisions of the Contract Documents or by law.

§ 8.2.12 The Contractor shall prepare Daily Reports of job site activities in a form provided by the Owner. Reports
shall be submitted to the Owner and the Architect/Engineer on a weekly basis.

§ 8.3 DELAYS AND EXTENSIONS OF TIME

§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Wark by an act or neglect of
the Owner or Architect/Engineer, or of an employee of either, or of a separate contractor employed by the Owner; or
by changes ordered in the Work; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other
causes beyond the Contractor’s control; or by delay authorized by the Owner pending mediation; or by other causes
that the Architect/Engineer determines may justify delay, then the Contract Time shall be extended by Change Order
for such reasonable time as the Architect/Engineer may determine.

§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 4.3.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents.

§ 8.3.4 No claim for delay shall be allowed on account of failure of the Architect/Engineer to furnish-Drawings,
Specifications, or instructions or to return Shop Drawings or samples until fifteen (15) days after-receipt by-the
Architect/Engineer with copies to the Owner of written demand for such instructions, Drawings, or Samples, and not
then unless such claim be reasonable.

§ 8.3.5 The Contractor hereby agrees that the Contractor shall have no Claim for damages of any kind against the
Owner or the Architect/Engineer on account of any delay or suspension of any portion of the work; whether such delay
is caused by the Owner, the Architect/Engineer, or otherwise. The Contractor acknowledges that the Contractor’s sole
remedy for any such delay and/or suspension will be an extension of time provided in this Article.

ARTICLE 9  PAYMENTS AND COMPLETION

§ 9.1 CONTRACT SUM

The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable by the
Owner to the Contractor for performance of the Work under the Contract Documents.

8§ 9.2.2 As requested by the Architect/Engineer the Contractor and each Subcontractor shall prepare a trade payment
breakdown for the Work for which each is responsible, such breakdown being submitted on a uniform standardized
format approved by the Architect/Engineer and Owner. The breakdown shall be divided into detail sufficient to
exhibit areas, floors, and/or sections of the Work, and/or by convenient units and shall be updated as required-by.either
the Owner or the Architect/Engineer as necessary to reflect:

§ 9.2.2.1 the description of Work (listing labor and material separately);
§ 0.2.2.2 the total value;
§ 9.2.2.3 the percent and value of the Work completed to date;

§ 9.2.2.4 the percent and value of previous amounts billed; the current percent completed and amount billed; and,
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§ 9.2.2.5 the current percent completed and amount billed.

Any schedule of values or trade breakdown that fails to include sufficient detail, is unbalanced, or exhibits
“front-loading” of the value of the Work, shall be rejected. If either the schedule of values or trade breakdown had
been initially approved and subsequently used, but later was found improper for any reason, then sufficient funds shall
be withheld from future Applications for Payment to ensure an adequate reserve (exclusive of normal retainage) to
complete the Work.

§ 9.3 APPLICATIONS FOR PAYMENT

§ 9.3.1 The Contractor shall submit to the Architect/Engineer an itemized Application for Payment for operations
completed in accordance with the schedule of values no more often than monthly. Such application shall be notarized,
if required, and supported by such data substantiating the Contractor's right to payment as the Owner or
Architect/Engineer may require, such as copies of requisitions from Subcontractors and material suppliers, and
reflecting retainage if provided for in the Contract Documents. The Contractor’s Application for Payment shall be in
a form acceptable to the Owner. The Architect/Engineer will authorize, as provided in Paragraph 9.4 and until the
final pay request, monthly payments equal to ninety five percent (95%) of the portion of the Contract Sum properly
allocable to labor, material and equipment incorporated in the Work, and allocable to material and equipment suitably
stored until the total value of the completed Work in place is less than fifty percent (50%), as certified by the
Architect/Engineer, at which time the above-stated ninety five percent (95%) may be modified, at the option of the
Owner, to ninety-eight percent (98%) of the portion of the Contract Sum properly allocable to labor, material and
equipment incorporated in the Work, and allocable to material and equipment suitably stored.—-After-fee reduction-has
taken place, if the quality or progress of the work decreases or slows down, in the opinion of the Architect/Engineer,
full retainage may be reinstated until the completion of work. An Owner request can be made for subcontractors that
have substantially completed their contract requirements to the satisfaction of the Architect/Engineer and the Owner.
The Owner has no obligation to release retainage before final payment.

§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in
the Work that have been properly authorized by Construction Change Directives, or by interim determinations of the
Architect/Engineer, but not yet included in Change Orders.

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the
Contractor does not intend to pay a Subcontractor or material supplier, unless such Work has been performed by others
whom the Contractor intends to pay.

§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved,in advance
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials
and equipment or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage
and transportation to the site for such materials and equipment stored off the site.

§ 9.3.3 The Contractor warrants that the title to all Work covered by an Application for Payment will pass to the
Owner either by incorporation in the Construction or upon the receipt of payment by the Contractor, whichever occurs
first, free and clear of all liens, claims, security interests or encumbrances, hereinafter referred to in-this Article 9-as
“liens”. The Contractor further agrees that the submission of any Application for Payment shall conclusively-be
deemed to waive all liens with respect to said Work for which the Contractor may then be entitled,provided that such
waiver of the lien rights shall not waive the Contractor’s right to payment for such work.

§ 9.3.4 Each Application for Payment or periodic estimate requesting payment shall be accompanied at the Owner’s
option by (i) a waiver of liens from each subcontractor or (ii) a certificate from each subcontractor stating that the
subcontractor has been paid all amounts due the subcontractor on the basis of the previous periodic payment to the
Contractor, or else stating the amount not so paid and the reason for the discrepancy. In the event of any such
discrepancy, the Contractor shall furnish the Contractor’s own written explanation to the Owner through the
Architect/Engineer. Such waiver or certificate shall be in a form acceptable to the Owner.
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§ 9.4 CERTIFICATES FOR PAYMENT

§ 9.4.1 The Architect/Engineer will, within seven days after receipt of the Contractor’s Application for Payment,
either issue to the Owner a Certificate for Payment, with a copy to the Contractor, for such amount as the
Architect/Engineer determines is properly due, or notify the Contractor and Owner in writing of the
Architect/Engineer’s reasons for withholding certification in whole or in part as provided in Section 9.5.1.

§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect/Engineer to the
Owner, based on the Architect/Engineer’s evaluation of the Work and the data comprising the Application for
Payment, that, to the best of the Architect/Engineer’s knowledge, information and belief, the Work has progressed to
the point indicated and that the quality of the Work is in accordance with the Contract Documents. The foregoing
representations are subject to an evaluation of the Work for conformance with the Contract Documents upon
Substantial Completion, to results of subsequent tests and inspections, to correction of minor deviations from the
Contract Documents prior to completion and to specific qualifications expressed by the Architect/Engineer. The
issuance of a Certificate for Payment will further constitute a representation that the Contractor is entitled to payment
in the amount certified. However, the issuance of a Certificate for Payment will not be a representation that the
Architect/Engineer has (1) made exhaustive or continuous on-site inspections to check the quality or quantity of the
Work, (2) reviewed construction means, methods, techniques, sequences or procedures, (3) reviewed copies of
requisitions received from Subcontractors and material suppliers and other data requested by the Owner to substantiate
the Contractor’s right to payment, or (4) made examination to ascertain how or for what purpose the Contractor has
used money previously paid on account of the Contract Sum.

§ 9.5 DECISIONS TO WITHHOLD CERTIFICATION

§ 9.5.1 The Architect/Engineer may withhold a Certificate for Payment in whole or in part, to the extent reasonably

necessary to protect the Owner, if in the Architect/Engineer's opinion the representations to the Owner required-by

Section 9.4.2 cannot be made. If the Architect/Engineer is unable to certify payment in the amount of the-Application,

the Architect/Engineer will notify the Contractor and Owner as provided in Section 9.4.1. If the Contractor-and

Architect/Engineer cannot agree on a revised amount, the Architect/Engineer will promptly issue a-Certificate for

Payment for the amount for which the Architect/Engineer is able to make such representations to the Owner. The

Architect/Engineer may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may

nullify the whole or a part of a Certificate for Payment previously issued, to such extent as may be necessary in the

Architect/Engineer's opinion to protect the Owner from loss for which the Contractor is responsible, including loss

resulting from acts and omissions described in Section 3.3.2, because of:

.1 defective Work not remedied,;
.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security
acceptable to the Owner is provided by the Contractor;
.3 failure of the Contractor to make payments properly to Subcontractors or for/labor, materials or,
equipment;
4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
damage to the Owner or another contractor;

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover actual or liquidated damages for the anticipated-delay; or

.7 persistent failure to carry out the Work in accordance with the Contract Documents.

a lien or attachment is filed contrary to Subparagraph 4.5.9.

.9  failure of mechanical trade or electrical trade subcontractors to comply with mandatory requirements
for maintaining record drawings. The contractor shall check record drawings each month. Written
confirmation that the record drawings are current will be required by the Architect/Engineer-before
approval of the Contractor’s monthly payment requisition.

o

e}

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts
previously withheld.

§ 9.6 PROGRESS PAYMENTS
§ 9.6.1 After the Architect/Engineer has issued a Certificate for Payment, the Owner shall make payment in the
manner and within the time provided in the Contract Documents, and shall so notify the Architect/Engineer.
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§ 9.6.1.1 If partial release of retainage is requested by the Contractor, application shall be accompanied by AIA
Document G707A, Consent of Surety to Reduction in or Partial Release of Retainage.

§ 9.6.1.2 Contractor shall properly disburse money received from all payments to all laborers, subcontractors or
materialmen in accordance with applicable laws.

§ 9.6.2 The Contractor shall pay each Subcontractor no later than seven days after receipt of payment from the Owner
the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to the
Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement
with each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner.

8 9.6.3 The Architect/Engineer will, on request, furnish to a Subcontractor, if practicable, information regarding
percentages of completion or amounts applied for by the Contractor and action taken therean by the
Architect/Engineer and Owner on account of portions of the Work done by such Subcontractor.

8 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and material and equipment suppliers amounts paid by the Owner to the Contractor for subcontracted
Work. If the Contractor fails to furnish such evidence within seven days, the Owner shall have the right to contact
Subcontractors to ascertain whether they have been properly paid. Neither the Owner nor Architect/Engineer shall
have an obligation to pay or to see to the payment of money to a Subcontractor, except as may otherwise be required
by law.

§ 9.6.5 Contractor payments to material and equipment suppliers shall be treated in a manner similar to that provided
in Sections 9.6.2, 9.6.3 and 9.6.4.

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.

§ 9.7 FAILURE OF PAYMENT

If the Owner does not pay the Contractor within fourteen (14) days after the date established inthe Contract
Documents the amount of the Contractor’s Application for Payment certified by the Architect/Engineer-or.the Owner
does not pay the Contractor the amount awarded by a dispute resolution order within the time limit established by-such
order, or within fourteen (14) days if no time limit is stated in such order, then the Contractor may, upon fourteen (14)
additional days written notice to the Owner and Architect/Engineer stop the Work until payment of the amount owing
has been received. The Contract Time shall be extended appropriately and the Contract Sum shall be increased by the
amount of the Contractor’s reasonable costs of shutdown, delay and startup, which shall be accomplished as\provided
in Paragraph 7.5. As used in this Subparagraph, the phrase “dispute resolution order” includes any decision rendered
pursuant to Paragraph 4.4.

§ 9.8 SUBSTANTIAL COMPLETION

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or-utilize-the Work-for
its intended use.

8§ 9.8.2 When the Contractor considers that the Work, or a portion thereof designated in the Contract Documents for
separate completion, is substantially complete and the premises comply with Subparagraph 3.15.1, the Contractor
shall submit to the Architect/Engineer (i) a list of items to be completed or corrected, (ii) all special warranties
required by the Contract Documents, endorsed by the Contractor and in a form reasonably acceptable to the
Architect/Engineer, and (iii) the permits and certificates referred to in Subparagraph 13.5.4. The failure to include any
items on the list mentioned in the preceding sentence shall not alter the responsibility of the Contractor to complete all
Work in accordance with the Contract Documents. When the Architect/Engineer, on the basis of an inspection,
determines that the Work or designated portion thereof is substantially complete, and the other conditions have been
met, the Architect/Engineer will then prepare a Certificate of Substantial Completion which shall establish the Date of
Substantial Completion, shall state the responsibilities of the Owner and the Contractor for security, maintenance,
heat, utilities, damage to the Work, and insurance, and shall fix the time within which the Contractor shall complete
the items listed therein. Warranties required by the Contract Documents shall commence on the Date of Substantial
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Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial
Completion. The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their
written acceptance of the responsibilities assigned to them in such Certificates.

§ 9.8.2.1 The Contractor’s list shall be in writing and attached to the “Contractors Request for Certificate of
Substantial Completion”, which shall be submitted at least ten (10) days in advance of the proposed date of inspection
and shall be forwarded through the Architect/Engineer who will attach its written endorsement as to whether or not it
concurs with the Contractor’s statement that the Work will be ready for inspection and testing on the date given. The
Architect/Engineer’s endorsement is a convenience to the Owner only and shall not relieve the Contractor of its
responsibility in the matter, nor shall the Architect/Engineer’s endorsement be deemed to be evidence that the Work
was substantially complete and ready for inspection and testing. In the event that the Architect/Engineer does not
concur with the Contractor’s statement, the Architect/Engineer shall inform the Contractor of the basis for the
Architect/Engineer’s non-concurrence. The Contractor may then, at its sole option, (1) defer the inspection; or, (ii)
request the inspection be performed in accordance with Subparagraph 9.8.3.

§ 9.8.3 Upon receipt of the Contractor's list, the Architect/Engineer will make an inspection to determine whether the
Work or designated portion thereof is substantially complete. If the Architect/Engineer's inspection discloses any
item, whether or not included on the Contractor's list, which is not sufficiently complete in accordance with the
Contract Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended
use, the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or correct such item
upon notification by the Architect/Engineer. In such case, the Contractor shall then submit a request for another
inspection by the Architect/Engineer to determine Substantial Completion.

§ 9.8.3.1 Inspection and testing shall take place at a time (s) mutually agreeable to the Contractor, Owner and
Architect/Engineer.

§ 9.8.3.2 The inspection shall include a demonstration by the Contractor that all equipment, systems and operable
components of the Work function properly and in accordance with the Contract Documents. The Contractor shall
furnish access for the inspection and testing as provided in this Contract. The inspection and testing-shall determine
whether Substantial Completion has been accomplished and shall result in the Architect/Engineer’s issuance-of a
written list of Unfinished Work and Defective Work, commonly referred to as a “punch list”, each item of-which must
be finished and correct prior to Final Completion.

§ 9.8.3.3 The Architect/Engineer and its Consultants shall conduct all Substantial Completion inspections. The Owner
may elect to have other persons of its choosing also participate in the inspections. Representatives of authorities
having jurisdiction may be present, at their sole discretion, a Substantial Completion Inspection or otherwise inspect
the completed Work and advise the Owner whether the Work meets their respective requirements.

§ 9.8.3.4 If the inspection discloses any item which is not in accordance with the requirements of the Contract
Documents and will prevent the Owner from occupying or utilizing the Work for its intended use, the Contractor shall
complete or correct such item upon notification by the Architect/Engineer. The Contractor shall then submit a request
for a follow-up inspection by the Architect/Engineer to determine Substantial Completion.

§ 9.8.3.5 The Contractor shall proceed promptly and diligently to complete and correct items on the list of Unfinished
or Defective Work. Failure to include an item on such list does not alter the responsibility of the Contractor to
complete all Work in accordance with the Contract Documents.

§ 9.8.3.6 If more than one Substantial Completion inspection is required, the Contractor shall reimburse the Owner for
all costs of reinspections or, at the Owner option, the costs may be deducted from payments due'to the Contractor.

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect/Engineer will prepare a
Certificate of Substantial Completion by the Architect/Engineer which shall establish the date of Substantial
Completion, shall establish responsibilities of the Owner and Contractor for security, maintenance, heat, utilities,
damage to the Work and insurance, and shall fix the time within which the Contractor shall finish all items on the list
accompanying the Certificate. Warranties required by the Contract Documents shall commence on the date of
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of
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Substantial Completion by the Architect/Engineer.

§ 9.8.5 The Certificate of Substantial Completion by the Architect/Engineer shall be submitted to the Owner and
Contractor for their written acceptance of responsibilities assigned to them in such Certificate.

§ 9.8.5.1 Upon such acceptance of Substantial Completion of the Work or designated portion thereof and upon
application by the Contractor and certification by the Architect/Engineer, the Owner shall make payment for such
Work or portion thereof as provided in the Contract Documents. The balance payable shall include the retainage of
five percent (5%) of the Contract Sum, less any retainage released under conditions of Subparagraph 9.6.2, plus an
amount equal to the cost to complete or to correct, as determined by the Architect/Engineer of the Uncompleted or
Defective Work, plus the full amount of Liquidated Damages. The Contractor acknowledges that the Owner will
suffer financial loss if the Project is not substantially completed on the date set forth in the Contract Documents. The
Contractor (and its Surety) shall be liable for and the Owner may retain from payment the sums hereinafter stipulated
as fixed, agreed, and liquidated damages for each calendar day of delay that the work remains incomplete. The
Contractor further acknowledges that the Owner has the right to elect to enforce Liquidated Damages or any other
damages or legal or equitable relief as this Contract provides or as permitted by law. Retainage shall continue until
Final Completion and Final Payment.

§ 9.8.5.2 Notwithstanding the foregoing, the payment of retainage shall be consistent with 811-35-3030(4) of the SC
Code of Laws, as amended.

§ 9.9 PARTIAL OCCUPANCY OR USE

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to
by the insurer as required under Section 11.3.1and authorized by public authorities having jurisdiction over the
Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided
the Owner and Contractor have accepted in writing the responsibilities assigned to each of them-for payments,
retainage, if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have-agreed in writing
concerning the period for correction of the Work and commencement of warranties required by the-Contract
Documents. When the Contractor considers a portion substantially complete, the Contractor shall-prepare and submit
a list to the Architect/Engineer as provided under Section 9.8.2. Consent of the Contractor to partial occupancy or use
shall not be unreasonably withheld. The stage of the progress of the Work shall be determined by written agreement
between the Owner and Contractor or, if no agreement is reached, by decision of the Architect/Engineer.

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Architect/Engineer-shall jointly
inspect the area to be occupied or portion of the Work to be used in order to determine and record the condition of the
Work.

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of the Contract Documents.

§ 9.10 FINAL COMPLETION AND FINAL PAYMENT

8§ 9.10.1 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and
upon receipt of a final Application for Payment, the Architect/Engineer will promptly make such inspection and, when
the Architect/Engineer finds the Work acceptable under the Contract Documents and the Contract fully performed, the
Architect/Engineer will promptly issue a final Certificate for Payment stating that to the best of the
Architect/Engineer’s knowledge, information and belief, and on the basis of the Architect/Engineer’s on-site-visits and
inspections, the Work has been completed in accordance with terms and conditions of the Contract Documents and
that the entire balance found to be due the Contractor and noted in the final Certificate is due and payable. The
Architect/Engineer’s final Certificate for Payment will constitute a further representation that conditions listed in
Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been fulfilled.

§ 9.10.1.1 Final Completion shall be achieved no later than sixty (60) days after Substantial Completion unless
modified by a Change Order. Failure of the Contractor to achieve Final Completion within the time allowed under this
Subparagraph shall entitle to Owner to consider the Contractor in substantial breach of its obligations under this
Contract.
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§ 9.10.1.2 The Contractor shall notify the Owner, in writing on the “Certificate of Completion by the Contractor”, of
the date when the Work has reached or will reach Final Completion and will be ready for final inspection and testing.
The notice shall be given at least ten (10) days in advance of said date and shall be forwarded through the
Architect/Engineer, who will attach its endorsement as to whether or not it concurs in the Contractor’s statement that
the Work will be ready for inspection and testing on the date stated. The Architect/Engineer’s endorsement is a
convenience to the Owner only and shall not relieve the Contractor of its responsibility in the matter, nor shall the
Architect/Engineer’s endorsement be deemed to be evidence that the Work was finally complete and ready for
inspection and testing. In the event that the Architect/Engineer does not concur with the Contractor’s statement, the
Architect/Engineer shall inform the Contractor of the basis for the Architect/Engineer’s non-concurrence. The
Contractor may, at its sole option, (i) defer the inspection; or, (ii) request the inspection be performed in accordance
with this Subparagraph. The final inspection and testing shall be conducted in the same manner as the inspection for
Substantial Completion, including, but not limited to, the requirements of Clauses 9.8.3.3, 9.8.3.4, 9.8.3.5and 9.8.3.6
of this Contract.

§ 9.10.1.3 The Contractor shall then submit a request for a follow-up inspection to determine Final Completion. If
more than two (2) Final Completion inspections are required, the Contractor shall reimburse the Owner for all costs of
reinspections or, at the Owner’s option, the costs may be deducted from payments otherwise due to the Contractor.

§ 9.10.1.4 Approval of Work as a result of any inspection required herein shall not release the Contractor or its surety
from responsibility for complying with the Contract.

8§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to
the Architect/Engineer (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness
connected with the Work for which the Owner or the Owner's property might be responsible or encumbered (less
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required
by the Contract Documents to remain in force after final payment is currently in effect and will not be canceled or
allowed to expire until at least 30 days' prior written notice has been given to the Owner, (3) a written statement that
the Contractor knows of no substantial reason that the insurance will not be renewable to cover theperiod required by
the Contract Documents, (4) consent of surety, if any, to final payment and (5), if required by the-Owner, other data
establishing payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims;.security
interests or encumbrances arising out of the Contract, to the extent and in such form as may be designated by the
Owner. If a Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor may furnish a
bond satisfactory to the Owner to indemnify the Owner against such lien. If such lien remains unsatisfied after
payments are made, the Contractor shall refund to the Owner all money that the Owner may be.compelled to pay in
discharging such lien, including all costs and reasonable attorneys' fees.

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect/Engineer so confirms,
the Owner shall, upon application by the Contractor and certification by the Architect/Engineer, and without
terminating the Contract, make payment of the balance due for that portion of the Work fully completed and accepted.
If the remaining balance for Work not fully completed or corrected is less than retainage stipulated-in-the-Contract
Documents, and if bonds have been furnished, the written consent of surety to payment of the balance due for that
portion of the Work fully completed and accepted shall be submitted by the Contractor to the Architect/Engineer prior
to certification of such payment. Such payment shall be made under terms and conditions governing final payment,
except that it shall not constitute a waiver of claims.

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from:
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled;
.2 failure of the Work to comply with the requirements of the Contract Documents; or
3 terms of special warranties required by the Contract Documents.
4 faulty or defective Work appearing after the date of Substantial Completion.

§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver
of claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of
final Application for Payment.

AIA Document A201™ — 2007. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American
Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties.
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and 32
will be prosecuted to the maximum extent possible under the law. This draft was produced by AlIA software at 13:56:04 on 08/09/2016 under Order
No0.1270911162 which expires on 08/09/2017, and is not for resale.

User Notes: (892298064)




Exhibit “B”

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

§ 10.1 SAFETY PRECAUTIONS AND PROGRAMS

The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs in
connection with the performance of the Contract.

§ 10.2 SAFETY OF PERSONS AND PROPERTY
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury or loss to:

.1 employees on the Work and other persons who may be affected thereby;

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site,
under care, custody or control of the Contractor or the Contractor’s Subcontractors or
Sub-subcontractors; and

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways,
structures and utilities not designated for removal, relocation or replacement in the course of
construction.

§ 10.2.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities bearing on safety of persons or property or their
protection from damage, injury or loss.

§ 10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance-of the-Contract,
reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users of adjacent sites and utilities.

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual methods are
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such-activities.under
supervision of properly qualified personnel.

§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3-caused in
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by
any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections
10.2.1.2 and 10.2.1.3, except damage or loss attributable to acts or omissions of the Owner or Architect/Engineer or
anyone directly or indirectly employed by either of them, or by anyone for whose acts either of them may.be liable,
and not attributable to the fault or negligence of the Contractor. The foregoing obligations of'the Contractor.are in
addition to the Contractor’s obligations under Section 3.18.

§ 10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the site whose duty
shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise designated
by the Contractor in writing to the Owner and Architect/Engineer.

§ 10.2.7 The Contractor shall not permit any part of the construction or site to be loaded so as to cause damage or
create an unsafe condition.

§ 10.3 HAZARDOUS MATERIALS

§ 10.3.1 If reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to persons-or-serious
losses to real or personal property resulting from a material or substance, including but not limited-to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the
condition, immediately stop Work in the affected area and report the condition to the Owner and Architect/Engineer in
writing.

§ 10.3.1.1 The Owner and Contractor hereby agree that this Paragraph shall apply only to hazardous, toxic or
radioactive materials or substances subject to the regulations of agencies having jurisdiction, such as, but not limited
to, the S.C. Department of Health and Environmental Control (SCDHEC), the U.S. Environmental Protection Agency
(USEPA) and the U.S. Nuclear Regulatory Commission (USNRC).
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§ 10.3.2 The Owner shall obtain the services of a licensed laboratory to verify the presence or absence of the material
or substance reported by the Contractor and, in the event such material or substance is found to be present, to verify
that it has been rendered harmless. Unless otherwise required by the Contract Documents, the Owner shall furnish in
writing to the Contractor and Architect/Engineer the names and qualifications of persons or entities who are to
perform tests verifying the presence or absence of such material or substance or who are to perform the task of removal
or safe containment of such material or substance. The Contractor and the Architect/Engineer will promptly reply to
the Owner in writing stating whether or not either has reasonable objection to the persons or entities proposed by the
Owner. If either the Contractor or Architect/Engineer has an objection to a person or entity proposed by the Owner, the
Owner shall propose another to whom the Contractor and the Architect/Engineer have no reasonable objection. When
the material or substance has been rendered harmless, Work in the affected area shall resume upon written agreement
of the Owner and Contractor. The Contract Time shall be extended appropriately and the Contract Sum shall be
increased in the amount of the Contractor's reasonable additional costs of shut-down, delay and start-up, which
adjustments shall be accomplished as provided in Article 7.

.1 Any adjustment in the Contract Sum, including reasonable overhead and profit, made pursuant to this
Subparagraph shall be determined in accordance with Paragraph 7.5 of this Contract.

.2 The Work in the affected area shall be resumed immediately following the occurrence of any of the following
events: (a) the Owner causes remedial work to be performed that results in the absence of materials or
substances; or (b) the Owner and the Contractor, by written agreement, decide to resume performance of the
Work; or (c) the Work may safely and lawfully proceed, as determined by an appropriate governmental
authority or as evidenced by a written report to both the Owner and the Contractor, which is prepared by an
environmental engineer reasonably satisfactory to both the Owner and the Contractor-

.3 For the purposes of this Contract, the term “rendered harmless” shall be interpreted to mean that measured
levels of verified hazardous, toxic or radioactive materials or substances are less than the applicable standards
established by authorities having jurisdiction. In no event, however, shall the Owner have any responsibility
for any substance or material that is brought to the Project site by the Contractor, any Subcontractor, any
material supplier, or any entity for whom any of them is responsible, unless such materialsor substances were
expressly required by the Contract Documents. The Contractor agrees not to use any fill or-other materials to
be incorporated into the Work that are hazardous, toxic, or radioactive, or made up of any-items that are
hazardous, toxic, or radioactive.

§ 10.4 EMERGENCIES

In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor's discretion, to
prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by the Contractor on
account of an emergency shall be determined as provided in Section 4.3 and Article 7. Written.notice of-the
emergency, including an estimate of cost and probable effect of delay on the progress of the Work, must be given.by
the Contractor to the Architect/Engineer as soon as possible, but in no case more than ten (10) days after the startof the
emergency.

ARTICLE 11 INSURANCE AND BONDS
§ 11.1 CONTRACTOR'S LIABILITY INSURANCE
§ 11.1.1 The Contractor shall purchase from and maintain in a company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located such insurance as will protect the Contractor from claims set
forth below which may arise out of or result from the Contractor's operations under the Contract and for which the
Contractor may be legally liable, whether such operations be by the Contractor or by a Subcontractor or by anyone
directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable:
.1 claims under workers' compensation, disability benefit and other similar employee benefit-acts-which
are applicable to the Work to be performed;
.2 claims for damages because of bodily injury, occupational sickness or disease, or'death of the
Contractor's employees;
.3 claims for damages because of bodily injury, sickness or disease, or death of any person other than the
Contractor's employees;
4 claims for damages insured by usual personal injury liability coverage;
.5 claims for damages, other than to the Work itself, because of injury to or destruction of tangible
property, including loss of use resulting therefrom;
.6 claims for damages because of bodily injury, death of a person or property damage arising out of
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ownership, maintenance or use of a motor vehicle;

.7 claims for bodily injury or property damage arising out of completed operations; and

.8 claims involving contractual liability insurance applicable to the Contractor's obligations under Section
3.18.

§ 11.1.2 The insurance required by Section 11.1.1 shall be written for not less than limits of liability specified in the
Contract Documents or required by law, whichever coverage is greater. Coverage shall be written on an occurrence
basis and shall be maintained without interruption from date of commencement of the Work until date of final
payment and termination of any coverage required to be maintained after final payment.
.1 Liability Insurance shall include all major divisions of coverage and be on a Commercial basis including the
following:
(1) Premises-Operations.
(2) Independent Contractor’s Protective.
(3) Products and Completed Operations.
(4) Personal and Advertising Injury.
(5) Contractual, including specified provision for contractor’s obligations under Paragraph 3.18.
(6) Broad Form Property Damage including Completed Operations.
(7) Owned, Non-owned and Hired Motor Vehicles.
.2 The insurance required Subparagraph 11.1.1 shall be written for not less than the following limits, or greater
if required by law or other provisions of this Contract:
(1) COMMERCIAL GENERAL LIABILITY:

(@) General Aggregate (per Project) $2,000,000
(b) Products/Completed Operations $2,000,000 aggregate
(c) Personal and Advertising Injury $1,000,000
(d) Each Occurrence $1,000,000
(e) Fire Damage (Any one fire) $ 50,000
(f) Medical Expense (Any one person) $ 5,000
(2) BUSINESS AUTO LIABILITY (including all Owned, Non-owned and Hired-\ehicles):
(@) Combined Single Limit $1,000,000
(3) WORKER’S COMPENSATION:
(a) State Statutory
(b) Employers Liability $1,000,000 Each Accident, $1,000,000 Each

Disease, $1,000,000 Disease Aggregate.
(4) UMBRELLA EXCESS COVERAGE:
(&) $10,000,000 per occurrence
(b) $10,000,000 aggregate limit

(5) CONTRACTOR’S PROTECTIVE PROFESSIONAL LIABILITY POLICY:

(a) Contractor’s Protective Professional Liability Coverage Limit
$2,000,000 each claim
.3 Special Insurance Provisions for work in the Norfolk Southern Railway Rights of Way shall be provided to
comply with Exhibit E.:

§ 11.1.3 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to.commencement.of the
Work. These certificates and the insurance policies required by this Section 11.1 shall contain a provision that
coverages afforded under the policies will not be canceled or allowed to expire until at least' 30 days' prior written
notice has been given to the Owner. If any of the foregoing insurance coverages are required to remain in force after
final payment and are reasonably available, an additional certificate evidencing continuation of such coverage shall be
submitted with the final Application for Payment as required by Section 9.10.2. Information concerning reduction of
coverage on account of revised limits or claims paid under the General Aggregate, or both, shall be furnished by the
Contractor with reasonable promptness in accordance with the Contractor's information and belief. Certificates of
Insurance shall be in the form of the latest edition of the ACORD 25S and shall be filed with the Owner prior to
commencement of the Work. In addition to Certificates of Insurance, the Contractor shall supply a written
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endorsement to the Contractor’s general liability insurance policy that names the Owner as an additional insured. The
endorsement shall provide that the Contractor’s liability insurance policy shall be primary and that any liability
insurance of the Owner shall be secondary and noncontributory.

§ 11.1.4 For informational purposes, the Contractor is advised that Work’s Compensation Insurance is required for all
Owners and executive officers of entities incorporated in the State of North Carolina.

§ 11.1.5 The Aggregate Limits of Insurance required by Subparagraph 11.1.2 shall apply, in total, to this Contract
only. This shall be indicated on the insurance certificate or an attached policy amendment.

.1 The insurance policies and Certificates of Insurance required by this Contract shall contain a provision that
no material alteration, cancellation, nonrenewal, or expiration of the coverage contained in such policy or
evidenced by such Certificates of Insurance shall have effect unless the Owner has been given at least thirty
(30) days prior written notice. The Contractor shall provide a minimum of thirty (30) days written notice to
the Owner of any proposed reduction of coverage limits, including every coverage limit identified in
Subparagraph 11.1.2, or any substitution of insurance carriers.

.2 Inno event shall any failure of the Owner to receive certified copies or certificates of policies required under
this Article or to demand receipt of such certified copies or certificates prior to the Contractor’s commencing
the Work be construed as a waiver by the Owner of the Contractor’s obligations to obtain insurance pursuant
to this Article 11. The obligation to procure and maintain any insurance required by this Article 11 is a
separate responsibility of the Contractor and independent of the duty to furnish a certified-copy-or-certificate
of such insurance policies.

§ 11.2 (Not used)
§ 11..3 (Not used)

§ 11.4 PERFORMANCE BOND AND PAYMENT BOND
§ 11.4.1 The Contractor shall provide Performance and Labor and Material Payment Bonds, each in-the amount of
100% of the Contract Sum.

.1 The Surety shall have, at a minimum, a “Best Rating” of “A” as stated in the most current publication of
“Best’s Key Rating Guide, Property-Casualty”. Inaddition, the Surety shall have a minimum “Best Financial
Strength Category” of “Class V” and in no case less than five (5) times the contract amount.
The Performance Bond and the Payment Bond shall be made payable to the Owner.
.3 The Performance and Labor Material Payment Bonds shall:
(1) be issued by a surety company licensed to do business in North Carolina;and,
(2) be accompanied by a current power of attorney and certified by the attorney-in-fact who
executes the bond on the behalf of the surety company; and,
(3) remain in effect for a period of time not less than one (1) year following the date of Substantial
Completion or the time required to resolve any items of incomplete Work and the payment of
any disputed amounts, whichever time period is longer; and,
(4) display the Surety’s Bond Number. A rider including the following provisions shall be
attached to each Bond stating that:
€)] The Surety hereby agrees that it consents to and waives notice of any addition,
alteration, omission, change, or other modification of the Contract Documents:
Any addition, alteration, change, extension of time, or other' modification.of the
Contract Documents, or forbearance on the part of either/the Owner or the
Contractor to the other, shall not release the Surety of its obligations hereunder,
and notice to the Surety of such matters is hereby waived.
(b) The Surety agrees that it is obligated under the bonds to any successor, grantee, or
assignee of the Owner.
(5) Notwithstanding the foregoing, any bonds required by this Contract shall meet the
requirements of the SC Code of Laws, as amended.

N

§ 11.4.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of
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obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall permit a copy
to be made.

§ 11.4.3 The Contractor shall furnish the required bonds to the Owner before execution of the Contract.

§ 11.4.4 The Contractor shall keep the Surety informed of the progress of the Work, and, where necessary, obtain the
Surety’s consent to, or waiver of:

.1 notice of changes in the Work;

.2 request for reduction or release of retention;

.3 request for final payment; and

4 any other item required by the Surety.

The Owner may, in the Owner’s sole discretion, inform the Surety of the progress of the Work and obtain consents as
necessary to protect the Owner’s rights, interest, privileges, and benefits under and pursuant to any bond issued in
connection with the Work.

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

§ 12.1 UNCOVERING OF WORK

§ 12.1.1 If a portion of the Work is covered contrary to the Architect/Engineer’s request or to requirements specifically
expressed in the Contract Documents, it must, if requested in writing by the Architect/Engineer, be uncovered for the
Architect/Engineer’s examination and be replaced at the Contractor’s expense without change in the Contract Time.

§ 12.1.2 If a portion of the Work has been covered that the Architect/Engineer has not specifically requested to
examine prior to its being covered, the Architect/Engineer may request to see such Work and it shall be uncovered by
the Contractor. If such Work is in accordance with the Contract Documents, costs of uncovering and replacement
shall, by appropriate Change Order, be at the Owner’s expense. If such Work is not in accordance with-the Contract
Documents, such costs and the cost of correction shall be at the Contractor’s expense unless the condition was caused
by the Owner or a separate contractor in which event the Owner shall be responsible for payment of-such costs.

§ 12.2 CORRECTION OF WORK

§ 12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

§ 12.2.1.1 Contractor's Warranty Period. The Contractor shall promptly correct Work rejected by the
Architect/Engineer or failing to conform to the requirements of the Contract Documents, whether discovered before or
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected
Work, including additional testing and inspections and compensation for the Architect/Engineer's services and
expenses made necessary thereby, shall be at the Contractor's expense. If, prior to the date of Substantial Completion,
the Contractor, or Subcontractor, or anyone for whom either is responsible, uses or damages any portion of the Work,
including without limitation, mechanical, electrical, plumbing, and other building systems, machinery, equipment; or
other mechanical device, the Contractor shall cause such item to be restored to “like new” condition at no expense to
the Owner.

§ 12.2.2 AFTER SUBSTANTIAL COMPLETION

§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties established in
Section 3.5, or by terms of an applicable special warranty required by the Contract Documents, any of the Work is
found to be not in accordance with the requirements of the Contract Documents, the Contractor shall-correct it
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the Contractor
a written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition.
During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor
an opportunity to make the correction, the Owner waives the rights to require correction by the Contractor and to make
a claim for breach of warranty. If the Contractor fails to correct nonconforming Work within a reasonable time during
that period after receipt of notice from the Owner or Architect/Engineer, the Owner may correct it in accordance with
Section 2.4.

§ 12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time between Substantial Completion and the actual
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completion of that portion of the Work.

§ 12.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor pursuant to this Section 12.2 unless otherwise provided in the Contract Documents. .

§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the
requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner.

§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or
partially completed, of the Owner or separate contractors caused by the Contractor’s correction or removal of Work
that is not in accordance with the requirements of the Contract Documents.

8§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to
other obligations the Contractor has under the Contract Documents. Establishment of the one-year period for
correction of Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct the
Work, and has no relationship to the time within which the obligation to comply with the Contract Documents may be
sought to be enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s
liability with respect to the Contractor’s obligations other than specifically to correct the Work.

§ 12.3 ACCEPTANCE OF NONCONFORMING WORK

If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the
Owner may do so instead of requiring its removal and correction, in which case the Contract Sum-will-be-reduced-as
appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.

ARTICLE 13  MISCELLANEOUS PROVISIONS
§ 13.1 GOVERNING LAW
The Contract shall be governed by the law of the place where the Project is located.

§ 13.2 SUCCESSORS AND ASSIGNS

§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal
representatives to covenants, agreements and obligations contained in the Contract Documents. Neither-party to the
Contract shall assign the Contract as a whole without written consent of the other. If either party attempts to make-such
an assignment without such consent, that party shall nevertheless remain legally responsible for all obligations under
the Contract.

§ 13.3WRITTEN NOTICE
§ 13.3.1 Unless otherwise permitted herein, all notices contemplated by the Contract Documents'shall bein writing
and shall be deemed duly given:

.1 upon actual delivery to the person identified in the Agreement, if delivery by hand; or,

.2 upon receipt by the transmitting party of confirmation or reply, if delivery is by facsimile, telex or
telegram; or,

.3 upon receipt by the person identified in the “AlA A133-2009 as revised by the Owner”, if delivery is by
deposit into the United States mail, certified mail, return receipt requested.

§ 13.3.2 Each such notice shall be sent to the respective party at the address provided in the “AlA A133-2009 as
revised by the Owner”, or to any other address as the respective party may designate by notice delivered pursuant
hereto. For any notices related to claims referred to in section 4.5 of the General Conditions, notice’by the Contractor
shall be provided to the City of Asheville Legal Department, Attn: Kelly Whitlock, Deputy City Attorney.

8§ 13.4RIGHTS AND REMEDIES

§ 13.4.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder
shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or available by
law.

8§ 13.4.2 No action or failure to act by the Owner, Architect/Engineer or Contractor shall constitute a waiver of a right
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or duty afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence
in a breach there under, except as may be specifically agreed in writing.

§ 13.4.3 Termination of the Contract by either party for any reason shall not relieve the parties of any obligation
theretofore accorded under this Contract. Notwithstanding Subparagraph 9.10.4, and without limiting the foregoing
sentence, the following provisions (as amended) of the Contract Documents shall survive termination for whatever
cause, expiration or completion:

1.6 Ownership and Use of Drawings, Specifications and Other Instruments of Service
3.5 Warranty

3.17 Royalties, Patents and Copyrights

3.18 Indemnification

4.3.10 Waiver of Listed Damages

4.3.11 Waiver of Claims against the Architect/Engineer
4.5 Dispute Resolution

7.5.5  Cost of Pricing Data

111 Contractor’s Liability Insurance

114 Performance and Payment Bond

12.2 Correction of Work

131 Governing Law

13.4 Rights and Remedies

13.11 Retention and Audit of Contractor’s Records

§ 13.5TESTS AND INSPECTIONS

§ 13.5.1 Tests, inspections and approvals of portions of the Work required by the Contract Documents or by laws,
ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made at an appropriate time:
Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections and approvals-with an
independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall
bear all related costs of tests, inspections and approvals. The Contractor shall give the Architect/Engineer timely
notice of when and where tests and inspections are to be made so that the Architect/Engineer may-be present-for such
procedures. The Owner shall bear costs of tests, inspections or approvals which do not become requirements until after
bids are received or negotiations concluded.

§ 13.5.2 If the Architect/Engineer, Owner or public authorities having jurisdiction determine that portions of the Work
require additional testing, inspection or approval not included under Section 13.5.1, the Architect/Engineer will, upon
written authorization from the Owner, instruct the Contractor to make arrangements for such/additional testing,
inspection or approval by an entity acceptable to the Owner, and the Contractor shall give timely notice to the
Architect/Engineer of when and where tests and inspections are to be made so that the Architect/Engineer may be
present for such procedures. Such costs, except as provided in Section 13.5.3, shall be at the Owner's expense.

§ 13.5.3 If such procedures for testing, inspection or approval under Sections 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established by the Contract Documents, all costs-made-necessary-by.
such failure including those of repeated procedures and compensation for the Architect/Engineer's services and
expenses shall be at the Contractor's expense.

§ 13.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect/Engineer.

§ 13.5.5 If the Architect/Engineer is to observe tests, inspections or approvals required by the Contract Documents, the
Architect/Engineer will do so promptly and, where practicable, at the normal place of testing. The Contractor shall
give the Architect/Engineer timely notice in advance of tests, inspections or approvals.

§ 13.5.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.
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§ 13.6 INTEREST
§ 13.6.1 Payments made under the Contract Documents are subject to the requirements of North Carolina General
Statue 143-134-1a.

§ 13.7 TIME LIMITS ON CLAIMS

The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of
warranty or otherwise, against the other arising out of or related to the Contract in accordance with the requirements of
the final dispute resolution method selected in the Agreement within the time period specified by applicable law, but.in
any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Contractor
waive all claims and causes of action not commenced in accordance with this Section 13.7.

8§ 13.8 DRUG-FREE WORKPLACE
The Contractor certifies to the Owner that the Contractor will provide a Drug-Free Workplace, as required by
N.C.G.S. 126-89.

8 13.9 CANCELLATION AFTER AWARD
This Agreement may be cancelled after award, but prior to issuance of the Notice to Proceed. In such event, the
Contractor shall recover, as its sole remedy, its reasonable bid preparation costs.

§ 13.10 BANKRUPTCY

In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or involuntary, the
Contractor agrees to furnish written notification of the bankruptcy to the Owner. This notification-shall-be furnished
within five (5) days of the initiation of the proceedings relating to the bankruptcy filing. This notification shall include
the date on which the bankruptcy petition was filed, the identity of the court in which the bankruptcy petition was filed,
and a listing of State or governmental contracts against which final payment has not been made. This obligation
remains in effect until final payment under this Contract.

§ 13.11 RETENTION AND AUDIT OF CONTRACTOR’S RECORDS

The Contractor and all subcontractors shall comply with all applicable laws, as amended. Accordingly, the Owner
shall be entitled, at reasonable times and places, to audit the books and records of both the Contractor and any.
subcontractor who has submitted cost or pricing data pursuant to this Contract to the extent that such books and
records relate to such cost or pricing data. 1f any cost or pricing data is required for this Contract or any Modification,
the Contractor and any subcontractor shall maintain such books and records that relate to such cost or pricing data for
three (3) years from the date of final payment under the Contract; provided, however, that such records shall be
retained for additional periods of time beyond this three-year period upon request of the Owner._If this Contract or any
Modification (other than a firm fixed price contract) is negotiated, the Owner shall be entitled to audit the books and
records of the Contractor and any subcontractor to the extent that such books and records relate to the performance of
the Contract or any Modification. Such books and records shall be maintained by the Contractor for a period of three
years from the date of final payment under the prime contract and by any subcontractor for a period of three years from
the date of final payment under the subcontract.

§13.12 UNIT PRICE WORK

8 13.12.1 Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, the initial
Contract Sum will be deemed to include an amount equal to the sum of the unit price for each separately identified
item of Unit Price Work times the estimated quantity of each item as identified in the Contract. The estimated quantity
for each item of Work represent the Owner’s best estimate of the amount of each item to be required-of the Contractor,
but the amounts are not guaranteed, and are solely for the purpose of comparison of Bids and determining-an-initial
Contract Sum. Determinations of the actual quantities and classifications of Unit Price Work performed by the
Contractor will be made by the Architect/Engineer as described below.

§13.12.2 omit

8 13.12.3 The Architect/Engineer will determine the actual quantities and classifications of Unit Price Work

performed by the Contractor. The Architect/Engineer will review with the Contractor its preliminary determinations
on such matters before rendering a written decision or issuing a recommendation on the Contractor’s Applications for
Payment. The Architect/Engineer’s written decisions or recommendations will be final and binding on the Owner and
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the Contractor, except as modified by the Architect/Engineer to reflect changed factual conditions or more accurate
data, and subject to Paragraph 4.4. For purposes of Paragraph 4.4, the Architect/Engineer’s written decisions or
recommendations shall serve as the Architect/Engineer’s initial decision.

§ 13.13PROCUREMENT OF MATERIALS BY OWNER

§ 13.13 .1 The Contractor accepts assignment of, and liability for, all purchase orders and other agreements for
procurement of materials and equipment that are identified as part of the Contract Documents. The Contractor shall be
responsible for such pre-purchased items, if any, as if the Contractor were the original purchaser._The Contract Sum
includes, without limitation, all costs and expenses in connection with delivery, storage, insurance, installation, and
testing of items covered in any assigned purchase orders or agreements. All warranty and correction of the Work
obligations under the Contract Documents shall also apply to any pre-purchased items, unless the Contract Documents
specifically provide otherwise.

ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT
§ 14.1 TERMINATION BY THE CONTRACTOR
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
no act or fault of the Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any other
persons or entities performing portions of the Work under direct or indirect contract with the Contractor, for any of the
following reasons:

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be

stopped;
.2 Anact of government, such as a declaration of national emergency that requires-all-Work-to-be stopped;

§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor or a Subcontractor,
Sub-subcontractor or their agents or employees or any other persons or entities performing portions of the Work-under
direct or indirect contract with the Contractor, repeated suspensions, delays or interruptions of the entire-Work by the
Owner as described in Section 14.3 constitute in the aggregate more than 100 percent of the total-number of days
scheduled for completion, or 120 days in any 365-day period, whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon.seven days' written
notice to the Owner and Architect/Engineer, terminate the Contract and recover from the Owner payment for Work
executed. Any adjustment to Contract Sum made pursuant to this Subparagraph shall be made in accordance with.the
requirements of Paragraph 7.5.

§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the-Contractor or a
Subcontractor or their agents or employees or any other persons performing portions of the Work under contract with
the Contractor because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Contract
Documents with respect to matters important to the progress of the Work, the Contractor may, upon seven additional
days” written notice to the Owner and the Architect/Engineer, terminate the Contract and recover from the Owner as
provided in Section 14.1.3.

§ 14.2 TERMINATION BY THE OWNER FOR CAUSE
§ 14.2.1 The Owner may terminate the Contract or any separable part of it, if the Contractor:

.1 fails to complete Work within the time specified in the Contract Documents, including any authorized
adjustments; or;

.2 fails to prosecute the Work, or any separable part of the Work, with diligence, resources and skill that
will ensure its completion within the time specified in the Contract Documents, including-any
authorized adjustments; or,

.3 fails to make payments to Subcontractors for materials or labor, according to the respective agreements
between the Contractor and the Subcontractors; or

4 persistently disregards laws, ordinances, rules, regulations or orders of a public authority having
jurisdiction; or,

.5 fails to proceed as required by Subparagraph 4.3.3 pending final resolution of a Claim;_ or,

.6 fails to comply with any of the other material provisions of this Contract.

§ 14.2.2 When any of the above reasons exist, the Owner, upon certification by the Initial Decision Maker that
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sufficient cause exists to justify such action, may without prejudice to any other rights or remedies of the Owner and
after giving the Contractor and the Contractor’s surety, if any, seven days’ written notice, terminate employment of the
Contractor and may, subject to any prior rights of the surety:
.1 Exclude the Contractor from the site and take possession of all materials, equipment, tools, and
construction equipment and machinery thereon owned by the Contractor;
.2 Accept assignment of subcontracts pursuant to Section 5.4; and
.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred
by the Owner in finishing the Work.

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall
not be entitled to receive further payment until the Work is finished.

§ 14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for
the Architect/Engineer’s services and expenses made necessary thereby, and other damages incurred by the Owner
and not expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid
balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the
case may be, shall be certified by the Initial Decision Maker, upon application, and this obligation for payment shall
survive termination of the Contract.

§ 14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or-interrupt the-Work-in
whole or in part for such period of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by
suspension, delay or interruption as described in Section 14.3.1. Adjustment of the Contract Sum shall.include profit.
No adjustment shall be made to the extent:
.1 that performance is, was or would have been so suspended, delayed or interrupted by-another cause for
which the Contractor is responsible; or
.2 that an equitable adjustment is made or denied under another provision of the Contract.

§ 14.4 TERMINATION BY THE OWNER FOR CONVENIENCE
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience,.the
Contractor shall:
.1 cease operations as directed by the Owner in the notice;
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work;
and
.3 except for Work directed to be performed prior to the effective date of termination stated in the notice,
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the
Contractor shall complete the performance of the Work not terminated, if any:
.1 cease operations as directed by the Owner in the notice;
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of-the Work;
and
3 except for Work directed to be performed prior to the effective date of termination stated in the notice,
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.
4 complete the performance of the Work not terminated, if any.
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§ 14.4.4 In case of such termination for the Owner's convenience, the Contractor shall be entitled to receive payment
for Work executed and materials turned over to the Owner or stored on or off the Site in accordance with the General
Conditions but for which the Contractor has not yet been paid by Owner prior to termination and only those reasonable
expenses unavoidable incurred by the Contractor as a direct result of termination then due. In the event of termination
for Owner’s convenience pursuant to this sub-section, the Contractor shall not be entitled to lost profits or overhead or
extended overhead beyond the date of termination.

ARTICLE 15 PROJECT-SPECIFIC REQUIREMENTS AND INFORMATION
8 15.1 List all attachments that modify these General Conditions. (If none, enter NONE)
None.

8§ 15.2 Discounts, Rebates, Credits and Refunds Cash discounts obtained on payments made by the Contractor shall
accrue to the Owner with an appropriate reduction in the actual Cost of the Work. Trade discounts, annual volume or
other allowances, rebates, credits, refunds, salvages and amounts received from sales of surplus materials and
equipment by the Contractor shall accrue to the Owner, including but not limited to, any rebates on payment bonds as
specified in Section 11.4. The Contractor shall make provisions so that they and reasonably available cash discounts
can be secured, to the extent any such item individually equals or exceeds the amount of $1,000.00. The Contractor
shall use reasonable professional efforts to obtain and sufficiently advise the Owner of all available discounts, rebates,
credits, refunds and other items identified herein.
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DISADVANTAGED BUSINESS ENTERPRISE (LOCAL GOVERNMENT
AGENCIES):

(10-16-07)(Rev.2-16-16) 102-15(J)

Description

The purpose of this Special Provision is to carry out the U.S. Department of
Transportation’s policy of ensuring nondiscrimination in the award and administration of
contracts financed in whole or in part with Federal funds. This provision is guided by 49
CFR Part 26.

Definitions
Additional DBE Subcontractors - Any DBE submitted at the time of bid that will not be
used to meet the DBE goal. No submittal of a Letter of Intent is required.

Committed DBE Subcontractor - Any DBE submitted at the time of bid that is being used
to meet the DBE goal by submission of a Letter of Intent. Or any DBE used as a
replacement for a previously committed DBE firm.

Contract Goal Requirement - The approved DBE participation at time of award, but not
greater than the advertised contract goal.

DBE Goal - A portion of the total contract, expressed as a percentage, that is to be
performed by committed DBE subcontractor(s).

Disadvantaged Business Enterprise (DBE) - A firm certified as a Disadvantaged Business
Enterprise through the North Carolina Unified Certification Program.

Goal Confirmation Letter - Written documentation from City of Asheville to the bidder
confirming the Contractor's approved, committed DBE participation along with a listing of
the committed DBE firms.

Local Government Agencies (LGA) - The entity letting the contract.

Manufacturer - A firm that operates or maintains a factory or establishment that produces
on the premises, the materials or supplies obtained by the Contractor.

Regular Dealer - A firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials or supplies required for the performance of the
contract are bought, kept in stock, and regularly sold to the public in the usual course of
business. A regular dealer engages in, as its principal business and in its own name, the
purchase and sale or lease of the products in question. A regular dealer in such bulk items
as steel, cement, gravel, stone, and petroleum products need not keep such products in
stock, if it owns and operates distribution equipment for the products. Brokers and

1
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packagers are not regarded as manufacturers or regular dealers within the meaning of this
section.

North Carolina Unified Certification Program (NCUCP) - A program that provides
comprehensive services and information to applicants for DBE certification, such that
an applicant is required to apply only once for a DBE certification that will be honored by
all recipients of USDOT funds in the state and not limited to the Department of
Transportation only. The Certification Program is in accordance with 49 CFR Part 26.

Standard Specifications - The general term comprising all directions, provisions, and
requirements contained or referred to in the North Carolina Department of Transportation
Standard Specifications for Roads and Structures and any subsequent revisions or
additions to such book.

United States Department of Transportation (USDOT) - Federal agency responsible for
issuing regulations (49 CFR Part 26) and official guidance for the DBE program.

Forms and Websites Referenced in this Provision
DBE Payment Tracking System - On-line system in which the Contractor enters the

payments made to DBE subcontractors who have performed work on the
project. https://apps.dot.state.nc.us/Vendor/PaymentTracking/

DBE-IS Subcontractor Payment Information - Form for reporting the payments made to
all DBE firms working on the project. This form is for paper bid projects
only. http://www.ncdot.org/doh/forms/files/DBE-1S.xls

RF-1 DBE Replacement Request Form - Form for replacing a committed DBE.
http://connect.ncdot.gov/projects/construction/Construction%20Forms/DBE%20MBE%2
OWBE%20Replacement%20Request%20Form.pdf

SAF Subcontract Approval Form - Form required for approval to sublet the contract.
http://connect.ncdot.gov/projects/construction/Construction%20Forms/Subcontract%20A
pproval%20Form%20Rev.%202012.zip

JC-1 Joint Check Notification Form - Form and procedures for joint check notification.
The form acts as a written joint check agreement among the parties providing full and
prompt disclosure of the expected use of joint checks.
http://connect.ncdot.gov/projects/construction/Construction%20Forms/Joint%20Check%
20Notification%20Form.pdf

Letter of Intent - Form signed by the Contractor and the DBE subcontractor, manufacturer
or regular dealer that affirms that a portion of said contract is going to be performed by the
signed DBE for the amount listed at the time of bid.
http://connect.ncdot.gov/letting/LetCentral/Letter%200f%20Intent%20t0%20Perform%z2
0as%20a%20Subcontractor.pdf
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Listing of DBE Subcontractors Form - Form for entering DBE subcontractors on a project
that will meet this DBE goal. This form is for paper bids only.
http://connect.ncdot.gov/municipalities/Bid%20Proposals%20for%20LGA%20Content/0
8%20DBE%20Subcontractors%20(Federal).docx

Subcontractor Quote Comparison Sheet - Spreadsheet for showing all subcontractor quotes
in the work areas where DBESs quoted on the project. This sheet is submitted with good
faith effort packages.
http://connect.ncdot.gov/business/SmallBusiness/Documents/DBE%20Subcontractor%20
Quote%20Comparison%20Example.xls

DBE Goal
The following DBE goal for participation by Disadvantaged Business Enterprises is
established for this contract:

Disadvantaged Business Enterprises goals for T1, T2, T3 & T6 are 8%. Goals for T4
& T5 are 12%.

(A)  If the DBE goal is more than zero, the Contractor shall exercise all necessary and
reasonable steps to ensure that DBEs participate in at least the percent of the
contract as set forth above as the DBE goal.

(B) Ifthe DBE goal is zero, the Contractor shall make an effort to recruit and use DBESs
during the performance of the contract. Any DBE participation obtained shall be
reported to City of Asheville.

Directory of Transportation Firms (Directory)

Real-time information is available about firms doing business with the NCDOT and firms
that are certified through NCUCP in the Directory of Transportation Firms. Only firms
identified in the Directory as DBE certified shall be used to meet the DBE goal. The
Directory can be found at the following link.
https://partner.ncdot.gov/VendorDirectory/default.html

The listing of an individual firm in the directory shall not be construed as an endorsement
of the firm’s capability to perform certain work.

Listing of DBE Subcontractors

At the time of bid, bidders shall submit all DBE participation that they anticipate to use
during the life of the contract. Only those identified to meet the DBE goal will be
considered committed, even though the listing shall include both committed DBE
subcontractors and additional DBE subcontractors. Additional DBE subcontractor
participation submitted at the time of bid will be used toward the overall race-neutral goal.
Only those firms with current DBE certification at the time of bid opening will be
acceptable for listing in the bidder's submittal of DBE participation. The Contractor shall
indicate the following required information:
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(A)  Ifthe DBE goal is more than zero,

1) Bidders, at the time the bid proposal is submitted, shall submit a listing of
DBE participation, including the names and addresses on Listing of
DBE Subcontractors contained elsewhere in the contract documents in
order for the bid to be considered responsive. Bidders shall indicate the
total dollar value of the DBE participation for the contract.

@) If bidders have no DBE participation, they shall indicate this on the Listing
of DBE Subcontractors by entering the word “None” or the number “0.”
This form shall be completed in its entirety. Blank forms will not be
deemed to represent zero participation. Bids submitted that do not have
DBE participation indicated on the appropriate form will not be read
publicly during the opening of bids. City of Asheville will not consider
these bids for award and the proposal will be rejected.

3 The bidder shall be responsible for ensuring that the DBE is certified at the
time of bid by checking the Directory of Transportation Firms. If the firm
is not certified at the time of the bid-letting, that DBE’s participation will
not count towards achieving the DBE goal.

(B) If the DBE goal is zero, entries on the Listing of DBE Subcontractors are not
required, however any DBE participation that is achieved during the project shall
be reported in accordance with requirements contained elsewhere in the special
provision.

DBE Prime Contractor

When a certified DBE firm bids on a contract that contains a DBE goal, the DBE firm is
responsible for meeting the goal or making good faith efforts to meet the goal, just like any
other bidder. In most cases, a DBE bidder on a contract will meet the DBE goal by virtue
of the work it performs on the contract with its own forces. However, all the work that is
performed by the DBE bidder and any other DBE subcontractors will count toward the
DBE goal. The DBE bidder shall list itself along with any DBE subcontractors, if any, in
order to receive credit toward the DBE goal.

For example, if the DBE goal is 45% and the DBE bidder will only perform 40% of the
contract work, the prime will list itself at 40%, and the additional 5% shall be obtained
through additional DBE participation with DBE subcontractors or documented through a
good faith effort.

DBE prime contractors shall also follow Sections A or B listed under Listing of
DBE Subcontractor just as a non-DBE bidder would.

Written Documentation — Letter of Intent
The bidder shall submit written documentation for each DBE that will be used to meet the
DBE goal of the contract, indicating the bidder’s commitment to use the DBE in the
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contract. This documentation shall be submitted on the NCDOT’s form titled Letter of
Intent.

The documentation shall be received in the office of the City of Asheville no later than
12:00 noon of the sixth calendar day following opening of bids, unless the sixth day falls
on Saturday, Sunday or an official state holiday. In that situation, it is due in the office of
the City of Asheville no later than 12:00 noon on the next official state business day.

If the bidder fails to submit the Letter of Intent from each committed DBE to be used
toward the DBE goal, or if the form is incomplete (i.e. both signatures are not present), the
DBE participation will not count toward meeting the DBE goal. If the lack of this
participation drops the commitment below the DBE goal, the Contractor shall submit
evidence of good faith efforts, completed in its entirety, to the City of Asheville no later
than 12:00 noon on the eighth calendar day following opening of bids, unless the eighth
day falls on Saturday, Sunday or an official state holiday. In that situation, it is due in the
office of the City of Asheville no later than 12:00 noon on the next official state business
day.

Submission of Good Faith Effort

If the bidder fails to meet or exceed the DBE goal, the apparent lowest responsive bidder
shall submit to City of Asheville documentation of adequate good faith efforts made to
reach the DBE goal.

One complete set and City of Asheville copies of this information shall be received in the
office of the City of Asheville no later than 12:00 noon of the sixth calendar day following
opening of bids, unless the sixth day falls on Saturday, Sunday or an official state holiday.
In that situation, it is due in the office of the City of Asheville no later than 12:00 noon on
the next official state business day.

Note: Where the information submitted includes repetitious solicitation letters, it will be
acceptable to submit a representative letter along with a distribution list of the firms that
were solicited. Documentation of DBE quotations shall be a part of the good faith effort
submittal. This documentation may include written subcontractor quotations, telephone
log notations of verbal quotations, or other types of quotation documentation.

Consideration of Good Faith Effort for Projects with DBE Goals More Than Zero
Adequate good faith efforts mean that the bidder took all necessary and reasonable steps
to achieve the goal which, by their scope, intensity, and appropriateness, could reasonably
be expected to obtain sufficient DBE participation. Adequate good faith efforts also mean
that the bidder actively and aggressively sought DBE participation. Mere pro forma efforts
are not considered good faith efforts.
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City of Asheville will consider the quality, quantity, and intensity of the different kinds of
efforts a bidder has made. Listed below are examples of the types of actions a bidder will
take in making a good faith effort to meet the goal and are not intended to be exclusive or
exhaustive, nor is it intended to be a mandatory checklist.

(A)

(B)

(©)

(D)

Soliciting through all reasonable and available means (e.g. attendance at pre-bid
meetings, advertising, written notices, use of verifiable electronic means through
the use of the NCDOT Directory of Transportation Firms) the interest of all
certified DBEs who have the capability to perform the work of the contract. The
bidder must solicit this interest within at least 10 days prior to bid opening to allow
the DBEs to respond to the solicitation. Solicitation shall provide the opportunity
to DBEs within the Division and surrounding Divisions where the project is located.
The bidder must determine with certainty if the DBEs are interested by taking
appropriate steps to follow up initial solicitations.

Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goals will be achieved.

1) Where appropriate, break out contract work items into economically
feasible units to facilitate DBE participation, even when the prime
contractor might otherwise prefer to perform these work items with its own
forces.

(@) Negotiate with subcontractors to assume part of the responsibility to meet
the contract DBE goal when the work to be sublet includes potential for
DBE participation (2" and 3" tier subcontractors).

Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to assist them
in responding to a solicitation.

1) Negotiating in good faith with interested DBEs. It is the bidder’s

responsibility to
make a portion of the work available to DBE subcontractors and suppliers
and to select those portions of the work or material needs consistent with
the available DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiation includes the names, addresses,
and telephone numbers of DBESs that were considered; a description of the
information provided regarding the plans and specifications for the work
selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

@) A bidder using good business judgment would consider a number of factors
in negotiating with subcontractors, including DBE subcontractors, and
would take a firm’s price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional costs
involved in finding and using DBEs is not in itself sufficient reason for a
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bidder’s failure to meet the contract DBE goal, as long as such costs are
reasonable. Also, the ability or desire of a prime contractor to perform the
work of a contract with its own organization does not relieve the bidder of
the responsibility to make good faith efforts. Bidding contractors are not,
however, required to accept higher quotes from DBEs if the price difference
IS excessive or unreasonable.

Not rejecting DBEs as being unqualified without sound reasons based on a
thorough investigation of their capabilities. The bidder’s standing within its
industry, membership in specific groups, organizations, or associates and political
or social affiliations (for example, union vs. non-union employee status) are not
legitimate causes for the rejection or non-solicitation of bids in the bidder’s efforts
to meet the project goal.

Making efforts to assist interested DBEs in obtaining bonding, lines of credit,
or insurance as required by the recipient or bidder.

Making efforts to assist interested DBEs in obtaining necessary equipment,
supplies, materials, or related assistance or services.

Effectively using the services of available minority/women community
organizations; minority/women contractors’ groups; Federal, State, and local
minority/women business assistance offices; and other organizations as allowed on
a case-by-case basis to provide assistance in the recruitment and placement of
DBEs. Contact within 7 days from the bid opening NCDOT’s Business
Development Manager in the Business Opportunity and Work Force Development
Unit to give notification of the bidder’s inability to get DBE quotes.

Any other evidence that the bidder submits which shows that the bidder has made
reasonable good faith efforts to meet the DBE goal.

In addition, City of Asheville may take into account the following:

1) Whether the bidder’s documentation reflects a clear and realistic plan for
achieving the DBE goal.

@) The bidders’ past performance in meeting the DBE goals.

3) The performance of other bidders in meeting the DBE goal. For example,
when the apparent successful bidder fails to meet the DBE goal, but others
meet it, you may reasonably raise the question of whether, with additional
reasonable efforts the apparent successful bidder could have met the goal.
If the apparent successful bidder fails to meet the DBE goal, but meets or
exceeds the average DBE participation obtained by other bidders, City of
Asheville may view this, in conjunction with other factors, as evidence of
the apparent successful bidder having made a good faith effort.



Exhibit “C”

If City of Asheville does not award the contract to the apparent lowest responsive bidder,
City of Asheville reserves the right to award the contract to the next lowest responsive
bidder that can satisfy to City of Asheville that the DBE goal can be met or that an adequate
good faith effort has been made to meet the DBE goal.

Non-Good Faith Appeal

The City of Asheville will notify the contractor verbally and in writing of non-good faith.
A contractor may appeal a determination of non-good faith made by the Goal Compliance
Committee. If a contractor wishes to appeal the determination made by the Committee,
they shall provide written notification to the City of Asheville. The appeal shall be made
within 2 business days of notification of the determination of non-good faith.

Counting DBE Participation Toward Meeting DBE Goal
(A)  Participation

The total dollar value of the participation by a committed DBE will be counted
toward the contract goal requirement. The total dollar value of participation by a
committed DBE will be based upon the value of work actually performed by the
DBE and the actual payments to DBE firms by the Contractor.

(B)  Joint Checks

Prior notification of joint check use shall be required when counting DBE
participation for services or purchases that involves the use of a joint check.
Notification shall be through submission of Form JC-1 (Joint Check Notification
Form) and the use of joint checks shall be in accordance with the NCDOT's Joint
Check Procedures.

(C)  Subcontracts (Non-Trucking)

A DBE may enter into subcontracts. Work that a DBE subcontracts to another DBE
firm may be counted toward the contract goal requirement. Work that a DBE
subcontracts to a non-DBE firm does not count toward the contract goal
requirement. If a DBE contractor or subcontractor subcontracts a significantly
greater portion of the work of the contract than would be expected on the basis of
standard industry practices, it shall be presumed that the DBE is not performing
a commercially useful function. The DBE may present evidence to rebut this
presumption to City of Asheville. City of Asheville's decision on the rebuttal of
this presumption is subject to review by the Federal Highway Administration but
is not administratively appealable to USDOT.

(D)  Joint Venture

When a DBE performs as a participant in a joint venture, the Contractor may count
toward its contract goal requirement a portion of the total value of participation
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with the DBE in the joint venture, that portion of the total dollar value being a
distinct clearly defined portion of work that the DBE performs with its forces.

Suppliers

A contractor may count toward its DBE requirement 60 percent of its expenditures
for materials and supplies required to complete the contract and obtained from a
DBE regular dealer and 100 percent of such expenditures from a DBE
manufacturer.

Manufacturers and Regular Dealers

A contractor may count toward its DBE requirement the following expenditures to
DBE firms that are not manufacturers or regular dealers:

1) The fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services,
or for providing bonds or insurance specifically required for the
performance of
a DOT-assisted contract, provided the fees or commissions are determined
to be reasonable and not excessive as compared with fees and commissions
customarily allowed for similar services.

(@) With respect to materials or supplies purchased from a DBE, which is
neither a manufacturer nor a regular dealer, count the entire amount of fees
or commissions charged for assistance in the procurement of the materials
and supplies, or fees or transportation charges for the delivery of materials
or supplies required on a job site (but not the cost of the materials and
supplies themselves), provided the fees are determined to be reasonable and
not excessive as compared with fees customarily allowed for similar
services.

Commercially Useful Function

(A)

DBE Utilization

The Contractor may count toward its contract goal requirement only expenditures
to DBEs that perform a commercially useful function in the work of a contract.
A DBE performs a commercially useful function when it is responsible for
execution of the work of the contract and is carrying out its responsibilities by
actually performing, managing, and supervising the work involved. To perform
a commercially useful function, the DBE shall also be responsible with respect to
materials and supplies used on the contract, for negotiating price, determining
quality and quantity, ordering the material and installing (where applicable) and
paying for the material itself. To determine whether a DBE is performing
a commercially useful function, City of Asheville will evaluate the amount of work
subcontracted, industry practices, whether the amount the firm is to be paid under

9
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the contract is commensurate with the work it is actually performing and the DBE
credit claimed for its performance of the work, and any other relevant factors.

DBE Utilization in Trucking

The following factors will be used to determine if a DBE trucking firm is
performing a commercially useful function:

1)

()

©)

(4)

(5)

(6)

(7)

The DBE shall be responsible for the management and supervision of the
entire trucking operation for which it is responsible on a particular contract,
and there shall not be a contrived arrangement for the purpose of meeting
DBE goals.

The DBE shall itself own and operate at least one fully licensed, insured,
and operational truck used on the contract.

The DBE receives credit for the total value of the transportation services it
provides on the contract using trucks it owns, insures, and operates using
drivers it employs.

The DBE may subcontract the work to another DBE firm, including
an owner-operator who is certified as a DBE. The DBE who subcontracts
work to another DBE receives credit for the total value of the transportation
services the subcontracted DBE provides on the contract.

The DBE may also subcontract the work to a non-DBE firm, including from
an owner-operator. The DBE who subcontracts the work to a non-DBE is
entitled to credit for the total value of transportation services provided by
the

non-DBE subcontractor not to exceed the value of transportation services
provided by DBE-owned trucks on the contract. Additional participation
by

non-DBE subcontractors receives credit only for the fee or commission it
receives as a result of the subcontract arrangement. The value of services
performed under subcontract agreements between the DBE and the
Contractor will not count towards the DBE contract requirement.

A DBE may lease truck(s) from an established equipment leasing business
open to the general public. The lease must indicate that the DBE has
exclusive use of and control over the truck. This requirement does not
preclude the leased truck from working for others during the term of the
lease with the consent of the DBE, so long as the lease gives the DBE
absolute priority for use of the leased truck. This type of lease may count
toward the DBE’s credit as long as the driver is under the DBE’s payroll.

Subcontracted/leased trucks shall display clearly on the dashboard the name
of the DBE that they are subcontracted/leased to and their own company

10
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name if it is not identified on the truck itself. Magnetic door signs
are not permitted.

DBE Replacement

When a Contractor has relied on a commitment to a DBE firm (or an approved substitute
DBE firm) to meet all or part of a contract goal requirement, the contractor shall not
terminate the DBE for convenience. This includes, but is not limited to, instances in which
the Contractor seeks to perform the work of the terminated subcontractor with another DBE
subcontractor, a non-DBE subcontractor, or with the Contractor’s own forces or those of
an affiliate. A DBE may only be terminated after receiving the City of Asheville’s written
approval based upon a finding of good cause for the termination. The prime contractor
must give the DBE firm five (5) calendar days to respond to the prime contractor’s notice
of termination and advise the prime contractor and the Department of the reasons, if any,
why the firm objects to the proposed termination of its subcontract and why the Department
should not approve the action.

All requests for replacement of a committed DBE firm shall be submitted to the City of
Asheville for approval on Form RF-1 (DBE Replacement Request). If the Contractor fails
to follow this procedure, the Contractor may be disqualified from further bidding for a
period of up to 6 months.

The Contractor shall comply with the following for replacement of a committed DBE:
(A)  Performance Related Replacement

When a committed DBE is terminated for good cause as stated above, an additional
DBE that was submitted at the time of bid may be used to fulfill the DBE
commitment. A good faith effort will only be required for removing a committed
DBE if there were no additional DBEs submitted at the time of bid to cover the
same amount of work as the DBE that was terminated.

If a replacement DBE is not found that can perform at least the same amount of
work as the terminated DBE, the Contractor shall submit a good faith effort
documenting the steps taken. Such documentation shall include, but not be limited
to, the following:

1) Copies of written notification to DBEs that their interest is solicited in
contracting the work defaulted by the previous DBE or in subcontracting
other items of work in the contract.

@) Efforts to negotiate with DBEs for specific subbids including, at a
minimum:

@) The names, addresses, and telephone numbers of DBEs who were
contacted.

(b) A description of the information provided to DBEs regarding the
plans and specifications for portions of the work to be performed.

11
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3 A list of reasons why DBE quotes were not accepted.

4) Efforts made to assist the DBEs contacted, if needed, in obtaining bonding
or insurance required by the Contractor.
(B)  Decertification Replacement

1) When a committed DBE is decertified by the NCDOT after the
SAF (Subcontract Approval Form) has been received by City of Asheville,
City of Asheville will not require the Contractor to solicit replacement
DBE participation equal to the remaining work to be performed by the
decertified firm. The participation equal to the remaining work performed
by the decertified firm will count toward the contract goal requirement.

(@) When a committed DBE is decertified prior to the City of Asheville
receiving the SAF (Subcontract Approval Form) for the named DBE firm,
the Contractor shall take all necessary and reasonable steps to replace the
DBE subcontractor with another DBE subcontractor to perform at least the
same amount of work to meet the DBE goal requirement. If a DBE firm is
not found to do the same amount of work, a good faith effort must be
submitted to City of Asheville (see A herein for required documentation).

Changes in the Work

When the City of Asheville makes changes that result in the reduction or elimination of
work to be performed by a committed DBE, the Contractor will not be required to seek
additional participation. When the City of Asheville makes changes that result in
additional work to be performed by a DBE based upon the Contractor’s commitment, the
DBE shall participate in additional work to the same extent as the DBE participated in the
original contract work.

When the City of Asheville makes changes that result in extra work, which has more than
a minimal impact on the contract amount, the Contractor shall seek additional participation
by DBEs unless otherwise approved by theCity of Asheville.

When the City of Asheville makes changes that result in an alteration of plans or details of
construction, and a portion or all of the work had been expected to be performed by a
committed DBE, the Contractor shall seek participation by DBEs unless otherwise
approved by the City of Asheville.

When the Contractor requests changes in the work that result in the reduction or elimination
of work that the Contractor committed to be performed by a DBE, the Contractor shall seek
additional participation by DBEs equal to the reduced DBE participation caused by the
changes.

Reports and Documentation

A SAF (Subcontract Approval Form) shall be submitted for all work which is to be
performed by a DBE subcontractor. City of Asheville reserves the right to require copies
of actual subcontract agreements involving DBE subcontractors.

12
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When using transportation services to meet the contract commitment, the Contractor shall
submit a proposed trucking plan in addition to the SAF. The plan shall be submitted prior
to beginning construction on the project. The plan shall include the names of all trucking
firms proposed for use, their certification type(s), the number of trucks owned by the firm,
as well as the individual truck identification numbers, and the line item(s) being performed.

Within 30 calendar days of entering into an agreement with a DBE for materials, supplies
or services, not otherwise documented by the SAF as specified above, the Contractor shall
furnish the City of Asheville a copy of the agreement. The documentation shall also
indicate the percentage (60% or 100%) of expenditures claimed for DBE credit.
Reporting Disadvantaged Business Enterprise Participation

The Contractor shall provide the City of Asheville with an accounting of payments made
to all DBE firms, including material suppliers and contractors at all levels (prime,
subcontractor, or second tier subcontractor). This accounting shall be furnished to the City
of Asheville for any given month by the end of the following month. Failure to submit this
information accordingly may result in the following action:

(A)  Withholding of money due in the next partial pay estimate; or

(B) Removal of an approved contractor from the prequalified bidders’ list or the
removal of other entities from the approved subcontractors list.

While each contractor (prime, subcontractor, 2nd tier subcontractor) is responsible for
accurate accounting of payments to DBEs, it shall be the prime contractor’s responsibility
to report all monthly and final payment information in the correct reporting manner.

Failure on the part of the Contractor to submit the required information in the time frame
specified may result in the disqualification of that contractor and any affiliate companies
from further bidding until the required information is submitted.

Failure on the part of any subcontractor to submit the required information in the time
frame specified may result in the disqualification of that contractor and any affiliate
companies from being approved for work on future projects until the required information
is submitted.

Contractors reporting transportation services provided by non-DBE lessees shall evaluate
the value of services provided during the month of the reporting period only.

At any time, the City of Asheville can request written verification of subcontractor
payments.

The Contractor shall report the accounting of payments on the NCDOT’s
DBE-IS (Subcontractor Payment Information) with each invoice. Invoices will not be
processed for payment until the DBE-IS is received.

13
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Failure to Meet Contract Requirements

Failure to meet contract requirements in accordance with Subarticle 102-15(J) of the
2012 Standard Specifications may be cause to disqualify the Contractor.

14
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For a listing of current drawings for all of the TIGER VI Suite of Projects, please visit this:

link to the plan files for 298-ENG-U5019E.

OR the direct URL link to Google Drive:

https://drive.google.com/open?id=0B42S9KEfVt30al1VMcGJzMFZRbVU

For more information on the City’s redevelopment efforts in and around the River Arts
District visit:

http://www.ashevillenc.gov/river
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Norfolk Southern — Special Provisions for Protection of Railway Interests

1. AUTHORITY OF RAILROAD ENGINEER AND SPONSOR ENGINEER:

Norfolk Southern Railway Company, hereinafter referred to as “Railroad”, and their
authorized representative shall have final authority in all matters affecting the safe
maintenance of railroad traffic including the adequacy of the foundations and structures
supporting the railroad tracks. For Public Projects impacting the Railroad, the Railroad’s
Public Projects Engineer, hereinafter referred to as “Railroad Engineer”, will serve as the
authorized representative of the Railroad.

The authorized representative of the Project Sponsor (“Sponsor”), hereinafter referred to
as the “Sponsor’s Engineer”, shall have authority over all other matters as prescribed
herein and in the Project Specifications.

The Sponsor’s Prime Contractor, hereinafter referred to as “Contractor” shall be responsible
for completing any and all work in accordance with the terms prescribed herein and in the
Project Specifications. These terms and conditions are subject to change without notice, from
time to time in the sole discretion of the Railroad. Contractor must request from Railroad
and follow the latest version of these provisions prior to commencing work.

2. NOTICE OF STARTING WORK:

A. The Contractor shall not commence any work on railroad rights-of-way until he
has complied with the following conditions:

1. Signed and received a fully executed copy of the required Norfolk Southern
Contractor Right of Entry Agreement.

2. Given the Railroad written notice in electronic format to the Railroad
Engineer, with copy to the Sponsor’s Engineer who has been designated to be
in charge of the work, at least ten days in advance of the date he proposes to
begin work on Railroad rights-of- way.

3. Obtained written approval from the Railroad of Railroad Protective
Liability Insurance coverage as required by paragraph 14 herein. It should
be noted that the Railroad does not accept notation of Railroad
Protective insurance on a certificate of liability insurance form or
Binders as Railroad must have the full original countersigned policy.
Further, please note that mere receipt of the policy is not the only
issue but review for compliance. Due to the number of projects system-
wide, it typically takes a minimum of 30-45 days for the Railroad to review.

4. Obtained Railroad’s Flagging Services as required by paragraph 7 herein.
5. Obtained written authorization from the Railroad to begin work on

Railroad’s rights-of-way, such authorization to include an outline of
specific conditions with which he must comply.
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6. Furnished a schedule for all work within the Railroad’s rights-of-way as
required by paragraph 7.B.1.

B. The Railroad’s written authorization to proceed with the work shall include the names,
addresses, and telephone numbers of the Railroad’s representatives who are
to be notified as hereinafter required. Where more than one representative is
designated, the area of responsibility of each representative shall be specified.

3. INTERFERENCE WITH RAILROAD OPERATIONS:

A. The Contractor shall so arrange and conduct his work that there will be no interference
with Railroad’s operations, including train, signal, telephone and telegraphic services,
or damage to the property of the Railroad or to poles, wires, and other facilities of
tenants on the rights- of-way of the Railroad. Whenever work is liable to affect
the operations or safety of trains, the method of doing such work shall first be
submitted to the Railroad Engineer for approval, but such approval shall not
relieve the Contractor from liability. Any work to be performed by the
Contractor which requires flagging service or inspection service shall be deferred by
the Contractor until the flagging service or inspection service required by the
Railroad is available at the job site.

B. Whenever work within Railroad’s rights-of-way is of such a nature that
impediment to Railroad’s operations such as use of runaround tracks or
necessity for reduced speed is unavoidable, the Contractor shall schedule and
conduct his operations so that such impediment is reduced to the absolute
minimum.

C. Should conditions arising from, or in connection with the work, require that immediate
and unusual provisions be made to protect operations and property of the
Railroad, the Contractor shall make such provisions. If inthe judgment of the
Railroad Engineer, or in his absence, the Railroad’s Division Engineer, such
provisions is insufficient, either may require or provide such provisions as he
deems necessary. In any event, such unusual provisions shall be at the Contractor’s
expense and without cost to the Railroad or the Sponsor.

D. “One Call” Services do not locate buried Railroad utilities. The contractor shall
contact the Railroad’s representative 2 days in advance of work at those places where
excavation, pile driving, or heavy loads may damage the Railroad’s underground
facilities. Upon request from the Contractor or Sponsor, Railroad forces will locate
and paint mark or flag the Railroad’s underground facilities. The Contractor shall
avoid excavation or other disturbances of these facilities. If disturbance or excavation
is required near a buried Railroad facility, the contractor shall coordinate with the
Railroad to have the facility potholed manually with careful hand excavation. The
facility shall be protected by the Contractor during the course of the disturbance under
the supervision and direction of the Railroad’s representative.

4. TRACK CLEARANCES:

A. The minimum track clearances to be maintained by the Contractor during
construction are shown on the Project Plans. If temporary clearances are not shown
on the project plans, the following criteria shall govern the use of falsework and
formwork above or adjacent to operated tracks.



NORFOLK SOUTHERN"®

Exhibit “E”

A minimum vertical clearance of 22’-0” above top of highest rail shall be
maintained at all times. A minimum horizontal clearance of 13’-0” from
centerline of tangent track or 14°-0” from centerline of curved track shall be
maintained at all times. Additional horizontal clearance may be required in
special cases to be safe for operating conditions. This additional clearance
will be as determined by the Railroad Engineer.

All proposed temporary clearances which are less than those listed above
must be submitted to Railroad Engineer for approval prior to construction
and must also be authorized by the regulatory body of the State if less than

the legally prescribed clearances.

The temporary clearance requirements noted above shall also apply to all
other physical obstructions including, but not limited to: stockpiled
materials, parked equipment, placement or driving of piles, and bracing or
other construction supports.

B. Before undertaking any work within Railroad right-of-way, and before
placing any obstruction over any track, the Contractor shall:

1.

Notify the Railroad’s representative at least 72 hours in advance of the
work.

Receive assurance from the Railroad’s representative that
arrangements have been made for flagging service as may be
necessary.

Receive permission from the Railroad’s representative to proceed with the work.

Ascertain that the Sponsor’s Engineer has received copies of notice to the
Railroad and of the Railroad’s response thereto.

5. CONSTRUCTION PROCEDURES:

A. General:

1.

2.

Construction work and operations by the Contractor on Railroad property shall be:
a. Subject to the inspection and approval of the Railroad
Engineer or their designated Construction Engineering
Representative.

b. In accordance with the Railroad’s written outline of specific conditions.
c. In accordance with the Railroad’s general rules,

regulations and requirements including those relating to safety,

fall protection and personal protective equipment.
d. Inaccordance with these Special Provisions.

Submittal Requirements

a. The Contractor shall submit all construction related
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correspondence and submittals electronically to the Railroad
Engineer.

b. The Contractor shall allow for 30 days for the Railroad’s review and
response.

c. All work in the vicinity of the Railroad’s property that has the
potential to affect the Railroad’s train operations or disturb the
Railroad’s Property must be submitted and approved by the Railroad
prior to work being performed.

d. All submittals and calculations must be signed and sealed by a
registered engineer licensed in the state of the project work.

e. All submittals shall first be approved by the Sponsor’s
Engineer and the Railroad Engineer, but such approval shall not
relieve the Contractor from liability.

f. For all construction projects, the following submittals, but not limited
to those listed below, shall be provided for review and approval
when applicable:

(1) General Means and Methods

(2) Ballast Protection

(3) Construction Excavation & Shoring

(4) Pipe, Culvert, & Tunnel Installations

(5) Demolition Procedure

(6) Erection & Hoisting Procedure

(7) Debris Shielding or Containment

(8) Blasting

(9) Formwork for the bridge deck, diaphragms, overhang
brackets, and protective platforms

(10) Bent Cap Falsework. A lift plan will be required if the
contractor want to move the falsework over the tracks.

g. For Undergrade Bridges (Bridges carrying the Railroad) the following
submittals in addition to those listed above shall be provided for
review and approval:

(1) Shop Drawings

(2) Bearing Shop Drawings and Material Certifications
(3) Concrete Mix Design

(4) Structural Steel, Rebar, and/or Strand Certifications
(5) 28 day Cylinder Test for Concrete Strength

(6) Waterproofing Material Certification

(7) Test Reports for Fracture Critical Members

(8) Foundation Construction Reports

Fabrication may not begin until the Railroad has approved the
required shop drawings.

h. The Contractor shall include in all submissions a detailed narrative
indicating the progression of work with the anticipated timeframe to
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complete each task. Work will not be permitted to commence until
the Contractor has provided the Railroad with a satisfactory plan that
the project will be undertaken without scheduling, performance or
safety related issues. Submission shall also provide a listing of the
anticipated equipment to be used, the location of all equipment to be
used and insure a contingency plan of action is in place should a
primary piece of equipment malfunction.

B. Ballast Protection

1. The Contractor shall submit the proposed ballast protection system detailing
the specific filter fabric and anchorage system to be used during all
construction activities.

2. The ballast protection is to extend 25’ beyond the proposed limit of work, be
installed at the start of the project and be continuously maintained to prevent
all contaminants from entering the ballast section of all tracks for the entire
duration of the project.

C. Excavation:

1. The subgrade of an operated track shall be maintained with edge of berm at least
10°-0” from centerline of track and not more than 24-inches below top of rail.
Contractor will not be required to make existing section meet this
specification if substandard, in which case existing section will be
maintained.

2. Additionally, the Railroad will require the installation of an OSHA approved
handrail and orange construction safety fencing for all excavations of the
Railroad right-of-way.

D. Excavation for Structures and Shoring Protection:

1. The Contractor will be required to take special precaution and care in
connection with excavating and shoring pits, and in driving piles or sheeting
for footings adjacent to tracks to provide adequate lateral support for
the tracks and the loads which they carry, without disturbance of track
alignment and surface, and to avoid obstructing track clearances with
working equipment, tools or other material.

2. All plans and calculations for shoring shall be prepared, signed, and sealed
by a Registered Professional Engineer licensed in the state of the proposed
project, in accordance with Norfolk Southern’s Overhead Grade Separation
Design Criteria, subsection H.1.6.E-Construction Excavation (Refer to
Norfolk Southern Public Projects Manual Appendix H). The Registered
Professional Engineer will be responsible for the accuracy for all
controlling dimensions as well as the selection of soil design values which
will accurately reflect the actual field conditions.

3. The Contractor shall provide a detailed installation and removal plan of the
shoring components. Any component that will be installed via the use of a
crane or any other lifting device shall be subject to the guidelines outlined
in section 5.G of these provisions.

4. The Contractor shall be required to survey the track(s) and Railroad
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embankment and provide a cross section of the proposed excavation in
relation to the tracks.

Calculations for the proposed shoring should include deflection calculations.
The maximum deflection for excavations within 18’-0” of the centerline of
the nearest track shall be 3/8”. For all other cases, the max deflection shall
not exceed 2",

Additionally, the Railroad will require the installation of an OSHA approved
handrail and orange construction safety fencing for all excavations of the
Railroad right-of-way.

The front face of shoring located to the closest NS track for all shoring set-
ups located in Zone 2 as shown on NS Typical Drawing No. 4 — Shoring
Requirements (Appendix I) shall remain in place and be cut off 2’-0” below
the final ground elevation. The remaining shoring in Zone 2 and all shoring
in Zone 1 may be removed and all voids must be backfilled with flowable
fill.

E. Pipe, Culvert, & Tunnel Installations

1.

Pipe, Culvert, & Tunnel Installations shall be in accordance with the
appropriate Norfolk Southern Design Specification as noted below:

a. For Open Cut Method refer to Norfolk Southern Public
Projects Manual Appendix H.4.6.

b. For Jack and Bore Method refer to Norfolk Southern Public
Projects Manual Appendix H.4.7.

c. For Tunneling Method refer to Norfolk Southern Public
Projects Manual Appendix H.4.8.

The installation methods provided are for pipes carrying storm water or open
flow run- off. All other closed pipeline systems shall be installed in
accordance Norfolk Southern’s Pipe and Wire Program and the NSCE-8

F. Demolition Procedures

1.

General

a. Demolition plans are required for all spans over the track(s), for all
spans adjacent to the track(s), if located on (or partially on) Railroad
right-of-way; and in all situations where cranes will be situated on,
over, or adjacent to Railroad right-of-way and within a distance of the
boom length plus 15°-0” from the centerline of track.

b. Railroad tracks and other Railroad property must be protected from
damage during the procedure.

c. A pre-demolition meeting shall be conducted with the Sponsor, the
Railroad Engineer or their representative, and the key Contractor’s
personnel prior to the start of the demolition procedure.

d. The Railroad Engineer or his designated representative must be
present at the site during the entire demolition procedure
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period.

e. Existing, obsolete, bridge piers shall be removed to a sufficient depth
below grade to enable restoration of the existing/proposed track ditch,
but in no case less than 2’-0” below final grade.

2. Submittal Requirements

a. In addition to the submittal requirements outlined in Section 5.A.2
of these provisions, the Contractor shall submit the following for
approval by the Railroad Engineer:

(1) A plan showing the location of cranes, horizontally and
vertically, operating radii, with delivery or disposal
locations shown. The location of all tracks and other
Railroad facilities as well as all obstructions such as wire
lines, poles, adjacent structures, etc. must also be shown.

(2) Rating sheets showing cranes or lifting devices to be
adequate for 150% of the actual weight of the pick,
including all rigging components. A complete set of crane
charts, including crane, counterweight, and boom
nomenclature is to be submitted. Safety factors that may
have been “built-in” to the crane charts are not to be
considered when determining the 150% factor of safety.

(3) Plans and computations showing the weight of the pick
must be submitted. Calculations shall be made from
plans of the existing structure showing complete and
sufficient details with supporting data for the demolition the
structure. If plans do not exist, lifting weights must be
calculated from field measurements. The field
measurements are to be made under the supervision of
the Registered Professional Engineer submitting the
procedure and calculations.

(4) The Contractor shall provide a sketch of all rigging
components from the crane’s hook block to the beam.
Catalog cuts or information sheets of all rigging components
with their lifting capacities shall be provided. All rigging
must be adequate for 150% of the actual weight of the pick.
Safety factors that may have been “built-in” to the rating
charts are not to be considered when determining the 150%
factor of safety. All rigging components shall be clearly
identified and tagged with their rated lifting capacities. The
position of the rigging in the field shall not differ from what
is shown on the final plan without prior review from the
Sponsor and the Railroad.

(5) A complete demolition procedure, including the order of lifts,
time required for each lift, and any repositioning or re-
hitching of the crane or cranes.

(6) Design and supporting calculations for the temporary support
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of components, including but not limited to the stability of
the superstructure during the temporary condition,

temporary girder tie- downs and falsework.
3. Overhead Demolition Debris Shield

a. The demolition debris shield shall be installed prior to the demolition
of the bridge deck or other relevant portions of the superstructure
over the track area to catch all falling debris.

b. The demolition debris shield shall provide a minimum vertical
clearance as specified in Section 4.A.1 of these provisions or
maintain the existing vertical clearance if the existing clearance is
less than that specified in Section 4.A.1.

c. The Contractor shall include the demolition debris shield
installation/removal means and methods as part of the proposed
Demolition procedure submission.

d. The Contractor shall submit the demolition debris shield design and
supporting calculations for approval by the Railroad Engineer.

e. The demolition debris shield shall have a minimum design load of 50
pounds per square foot plus the weight of the equipment, debris,
personnel, and other loads to be carried.

f.  The Contractor shall include the proposed bridge deck removal
procedure in its demolition means and methods and shall verify that
the size and quantity of the demolition debris generated by the
procedure does not exceed the shield design loads.

g. The Contractor shall clean the demolition debris shield daily or more
frequently as dictated either by the approved design parameters or as
directed by the Railroad Engineer.

4. Vertical Demolition Debris Shield

a. A vertical demolition debris shield may be required for substructure
removals in close proximity to the Railroad’s track and other facilities,
as determined by the Railroad Engineer.

G. Erection & Hoisting Procedures
1. General

a. Erection plans are required for all spans over the track(s), for all spans
adjacent to the track(s), if located on (or partially on) Railroad right-
of-way; and in all situations where cranes will be situated on, over, or
adjacent to Railroad right- of-way and within a distance of the boom
length plus 15°-0” from the centerline of track.

b. Railroad tracks and other Railroad property must be protected from
damage during the erection procedure.
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c. A pre-erection meeting shall be conducted with the Sponsor, the
Railroad Engineer or their representative, and the key Contractor’s
personnel prior to the start of the erection procedure.

d. The Railroad Engineer or his designated representative must be
present at the site during the entire erection procedure
period.

e. For field splices located over Railroad property, a minimum of 50%
of the holes for each connection shall be filled with bolts or pins prior
to releasing the crane. A minimum of 50% of the holes filled shall be
filled with bolts. All bolts must be appropriately tightened. Any
changes to previously approved field splice locations must be
submitted to the Railroad for review and approval. Refer to Norfolk
Southern’s Overhead Grade Separation Design Criteria for additional
splice details (Norfolk Southern Public Projects Manual Appendix
H.1, Section 4.A.3.).

2. Submittal Requirements

a. In addition the submittal requirements outlined in Section 5.A.2
of these provisions, the Contractor shall submit the following for
approval by the Railroad Engineer:

(1) As-built beam seat elevations - All as-built bridge seats and top
of rail elevations shall be furnished to the Railroad Engineer
for review and verification at least 30 days in advance of the
erection, to ensure that minimum vertical clearances as
approved in the plans will be achieved.

(2) A plan showing the location of cranes, horizontally and
vertically, operating radii, with delivery or staging locations
shown. The location of all tracks and other Railroad
facilities as well as all obstructions such as wire lines, poles,
adjacent structures, etc. must also be shown.

(3) Rating sheets showing cranes or lifting devices to be
adequate for 150% of the actual weight of the pick,
including all rigging components. A complete set of crane
charts, including crane, counterweight, and boom
nomenclature is to be submitted. Safety factors that may
have been “built-in” to the crane charts are not to be
considered when determining the 150% factor of safety.

(4) Plans and computations showing the weight of the pick
must be submitted. Calculations shall be made from
plans of the proposed structure showing complete and
sufficient details with supporting data for the erection of the
structure. If plans do not exist, lifting weights must be
calculated from field measurements. The field
measurements are to be made under the supervision of
the Registered Professional Engineer submitting the
procedure and calculations.



NORFOLK SOUTHERN° Exhibit “E”

(5) The Contractor shall provide a sketch of all rigging
components from the crane’s hook block to the beam.
Catalog cuts or information sheets of all rigging components
with their lifting capacities shall be provided. All rigging
must be adequate for 150% of the actual weight of the pick.
Safety factors that may have been “built-in” to the rating
charts are not to be considered when determining the 150%
factor of safety. All rigging components shall be clearly
identified and tagged with their rated lifting capacities. The
position of the rigging in the field shall not differ from what
is shown on the final plan without prior review from the
Sponsor and the Railroad.

(6) A complete erection procedure, including the order of lifts,
time required for each lift, and any repositioning or re-
hitching of the crane or cranes.

(7) Design and supporting calculations for the temporary support
of components, including but not limited to temporary girder
tie-downs and falsework.

H. Blasting:

1. The Contractor shall obtain advance approval of the Railroad
Engineer and the Sponsor Engineer for use of explosives on or adjacent
to Railroad property. The request for permission to use explosives shall
include a detailed blasting plan. If permission for use of explosives is
granted, the Contractor will be required to comply with the following:

a. Blasting shall be done with light charges under the direct supervision
of a responsible officer or employee of the Contractor and a
licensed blaster.

b. Electric detonating fuses shall not be used because of the
possibility of premature explosions resulting from operation
of two-way radios.

c. No blasting shall be done without the presence of the Railroad
Engineer or his authorized representative. At least 72 hours
advance notice to the person designated in the Railroad’s notice
of authorization to proceed (see paragraph 2.B) will be required
to arrange for the presence of an authorized Railroad representative
and such flagging as the Railroad may require.

d. Have at the job site adequate equipment, labor and materials and
allow sufficient time to clean up debris resulting from the blasting
without delay to trains, as well as correcting at his expense any
track misalignment or other damage to Railroad property resulting
from the blasting as directed by the Railway’s authorized
representative. If his actions result in delay of trains, the
Contractor shall bear the entire cost thereof.

e. The blasting Contractor shall have a copy of the approved blasting
plan on hand while on the site.

10
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Explosive materials or loaded holes shall not be left unattended at
the blast site.

A seismograph shall be placed on the track shoulder adjacent to
each blast which will govern the peak particle velocity of two
inches per second. Measurement shall also be taken on the ground
adjacent to structures as designated by a qualified and independent
blasting consultant. The Railroad reserves the option to direct the
placement of additional seismographs at structures or other
locations of concern, without regard to scaled distance.

After each blast, the blasting Contractor shall provide a copy of their
drill log and blast report, which includes humber of holes, depth of
holes, number of decks, type and pounds of explosives used per
deck.

The Railroad may require top of rail elevations and track centers
taken before, during and after the blasting and excavation operation
to check for any track misalignment resulting from the Contractor’s
activities.

2. The Railroad representative will:

a.

Determine approximate location of trains and advise the
Contractor the appropriate amount of time available for the
blasting operation and clean up.

Have the authority to order discontinuance of blasting if, in his
opinion, blasting is too hazardous or is not in accord with these
special provisions.

3. The Contractor must hire, at no expense to the Railroad, a qualified and
independent blasting consultant to oversee the use of explosives. The
blasting consultant will:

a.

Review the Contractor’s proposed drilling and loading patterns, and
with the blasting consultant’s personnel and instruments, monitor
the blasting operations.

Confirm that the minimum amounts of explosives are used to remove the
rock.

Be empowered to intercede if he concludes that the Contractor’s
blasting operations are endangering the Railway.

Submit a letter acknowledging that he has been engaged to oversee
the entire blasting operation and that he approves of the blasting plan.

Furnish copies of all vibration readings to the Railroad
representative immediately after each blast. The representative
will sign and date the seismograph tapes after each shot to verify
the readings are for that specific shot.

11
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. Advise the Railroad representative as to the safety of the operation
and notify him of any modifications to the blasting operation as the
work progresses.

4. The request for permission to use explosives on the Railroad’s Right-
of-Way shall include a blasting proposal providing the following
details:

a. A drawing which shows the proposed blasting area, location of
nearest hole and distance to Railway structures, all with reference to
the centerline of track.

b. Hole diameter.

c. Hole spacing and pattern.

d. Maximum depth of hole.

e. Maximum number of decks per hole.

f.  Maximum pounds of explosives per hole.

g.  Maximum pounds of explosives per delay.

h.  Maximum number of holes per detonation.

i.  Type of detonator and explosives to be used. (Electronic detonating
devices will not be permitted). Diameter of explosives if different
from hole diameter.

j. Approximate dates and time of day when the explosives are to be
detonated.

k. Type of flyrock protection.

I.  Type and patterns of audible warning and all clear signals to be
used before and after each blast.

m. A copy of the blasting license and qualifications of the person directly
in charge of the blasting operation, including their name, address and
telephone number.

n. A copy of the Authority’s permit granting permission to blast on the site.

o. A letter from the blasting consultant acknowledging that he has been
engaged to oversee the entire blasting operation and that he
approves of the blasting plan.

p. Inaddition to the insurance requirements outlined in Paragraph 14
of these Provisions, A certificate of insurance from the Contractor’s
insurer stating the amount of coverage for XCU (Explosive
Collapse and Underground Hazard) insurance and that XCU
Insurance is in force for this project.

q. A copy of the borings and Geotechnical information or report.
12
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I.  Track Monitoring

1. At the direction of the Railroad Engineer, any activity that has the potential
to disturb the Railroad track structure may require the Contractor to submit
a detailed track monitoring program for approval by the Railroad Engineer.

2. The program shall specify the survey locations, the distance between the
location points, and frequency of monitoring before, during, and after
construction. Railroad reserves the right to modify the survey locations
and monitoring frequency as necessary during the project.

3. The survey data shall be collected in accordance with the approved
frequency and immediately furnished to the Railroad Engineer for
analysis.

4. If any movement has occurred as determined by the Railroad Engineer, the
Railroad will be immediately notified. Railroad, at its sole discretion, shall
have the right to immediately require all Contractor operations to be ceased
and determine what corrective action is required. Any corrective action
required by the Railroad or performed by the Railroad including the
monitoring of corrective action of the Contractor will be at project expense.

J.  Maintenance of Railroad Facilities:

1. The Contractor will be required to maintain all ditches and drainage
structures free of silt or other obstructions which may result from his
operations and provide and maintain any erosion control measures as
required. The Contractor will promptly repair eroded areas within Railroad
rights-of-way and repair any other damage to the property of the Railroad or
its tenants.

2. If, in the course of construction, it may be necessary to block a ditch, pipe or
other drainage facility, temporary pipes, ditches or other drainage facilities
shall be installed to maintain adequate drainage, as approved by the
Railroad Engineer. Upon completion of the work, the temporary facilities
shall be removed and the permanent facilities restored.

3. All such maintenance and repair of damages due to the Contractor’s
operations shall be done at the Contractor’s expense.

K. Storage of Materials and Equipment:

1. Materials and equipment shall not be stored where they will interfere
with Railroad operations, nor on the rights-of-way of the Railroad
without first having obtained permission from the Railroad Engineer, and
such permission will be with the understanding that the Railroad will not be
liable for damage to such material and equipment from any cause and that the
Railroad Engineer may move or require the Contractor to move, at the
Contractor’s expense, such material and equipment.

2. All grading or construction machinery that is left parked near the track
unattended by a watchman shall be effectively immobilized so that it cannot
be moved by unauthorized persons. The Contractor shall protect,

13
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defend, indemnify and save Railroad, and any associated, controlled or
affiliated corporation, harmless from and against all losses, costs,
expenses, claim or liability for loss or damage to property or the loss of life
or personal injury, arising out of or incident to the Contractor’s failure to
immobilize grading or construction machinery.

L. Cleanup:

1. Upon completion of the work, the Contractor shall remove from within the
limits of the Railroad rights-of-way, all machinery, equipment, surplus
materials, falsework, rubbish or temporary buildings of the Contractor, and
leave said rights-of-way in a neat condition satisfactory to the Railroad
Engineer or his authorized representative.

6. DAMAGES:

A. The Contractor shall assume all liability for any and all damages to his work,
employees, servants, equipment and materials caused by Railroad traffic.

B. Any cost incurred by the Railroad for repairing damages to its property or to property
of its tenants, caused by or resulting from the operations of the Contractor,
shall be paid directly to the Railroad by the Contractor.

7. FLAGGING SERVICES:
A. Requirements:

1. Flagging services will not be provided until the Contractor’s
insurance has been reviewed & approved by the Railroad.

2. Under the terms of the agreement between the Sponsor and the Railroad, the
Railroad has sole authority to determine the need for flagging required to
protect its operations. In general, the requirements of such services will be
whenever the Contractor’s personnel or equipment are or are likely to
be, working on the Railroad’s right-of- way, or across, over, adjacent to,
or under a track, or when such work has disturbed or is likely to disturb
a Railroad structure or the Railroad roadbed or surface and alignment of any
track to such extent that the movement of trains must be controlled by

flagging.

3. Normally, the Railroad will assign one flagman to a project; but in
some cases, more than one may be necessary, such as yard limits where
three (3) flagmen may be required. However, if the Contractor works
within distances that violate instructions given by the Railroad’s
authorized representative or performs work that has not been scheduled
with the Railroad’s authorized representative, a flagman or flagmen may be
required full time until the project has been completed.

4. For Projects exceeding 30 days of construction, Contractor shall provide the
flagmen a small work area with a desk/counter and chair within the field/site
trailer, including the use of bathroom facilities, where the flagman can check
in/out with the Project, as well as to the flagman’s home terminal. The work
area should provide access to two (2) electrical outlets for recharging
radio(s), and a laptop computer; and have the ability to print off needed

14
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documentation and orders as needed at the field/site trailer. This should aid
in maximizing the flagman’s time and efficiency on the Project.

B. Scheduling and Notification:

1. The Contractor’s work requiring Railroad flagging should be scheduled to
limit the presence of a flagman at the site to a maximum of 50
hours per week. The Contractor shall receive Railroad approval of
work schedules requiring a flagman’s presence in excess of 40 hours per
week.

2. Not later than the time that approval is initially requested to begin work
on Railroad right-of-way, Contractor shall furnish to the Railroad and the
Sponsor a schedule for all work required to complete the portion of the
project within Railroad right-of-way and arrange for a job site meeting
between the Contractor, the Sponsor, and the Railroad’s authorized
representative. Flagman or Flagmen may not be provided until the job site
meeting has been conducted and the Contractor’s work scheduled.

3. The Contractor will be required to give the Railroad representative at least 10
working days of advance written notice of intent to begin work within
Railroad right-of- way in accordance with this special provision. Once
begun, when such work is then suspended at any time, or for any
reason, the Contractor will be required to give the Railroad
representative at least 3 working days of advance notice before resuming
work on Railroad right-of-way. Such notices shall include sufficient
details of the proposed work to enable the Railroad representative to
determine if flagging will be required. If such notice is in writing, the
Contractor shall furnish the Engineer a copy; if notice is given verbally, it
shall be confirmed in writing with copy to the Engineer. If flagging is
required, no work shall be undertaken until the flagman, or flagmen are
present at the job site. It may take up to 30 days to obtain flagging initially
from the Railroad. When flagging begins, the flagman is usually
assigned by the Railroad towork at the project site on a continual basis
until no longer needed and cannot be called for on a spot basis. If
flagging becomes unnecessary and is suspended, it may take up to 30
days to again obtain from the Railroad. Due to Railroad labor agreements,
it is necessary to give 5 working days’ notice before flagging service may be
discontinued and responsibility for payment stopped.

4. |If, after the flagman is assigned to the project site, an emergency arises
that requires the flagman’s presence elsewhere, then the Contractor shall
delay work on Railroad right-of-way until such time as the flagman is again
available. Any additional costs resulting from such delay shall be borne by
the Contractor and not the Sponsor or Railroad.

C. Payment:

1. The Sponsor will be responsible for paying the Railroad directly for any
and all costs of flagging which may be required to accomplish the
construction.

2. The estimated cost of flagging is the current rate per day based on a 10-hour
work day. This cost includes the base pay for the flagman, overhead, and
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includes a per diem charge for travel expenses, meals and lodging. The
charge to the Sponsor by the Railroad will be the actual cost based on the
rate of pay for the Railroad’s employees who are available for flagging
service at the time the service is required.

3. Work by a flagman in excess of 8 hours per day or 40 hours per week, but not
more than 12 hours a day will result in overtime pay at 1 and 1/2 times the
appropriate rate. Work by a flagman in excess of 12 hours per day will
result in overtime at 2 times the appropriate rate. If work is performed on a
holiday, the flagging rate is 2 and 1/2 times the normal rate.

4. Railroad work involved in preparing and handling bills will also be
charged to the Sponsor. Charges to the Sponsor by the Railroad shall
be in accordance with applicable provisions of Subchapter B, Part
140, Subpart 1 and Subchapter G, Part 646, Subpart B of the Federal-
Aid Policy Guide issued by the Federal Highway Administration on
December 9, 1991, including all current amendments. Flagging costs are
subject to change. The above estimates of flagging costs are provided for
information only and are not binding in any way.

D. Verification:

1. Railroad’s flagman will electronically enter flagging time via
Railroad’s electronic billing system. Any complaints concerning flagging
must be resolved in a timely manner. If the need for flagging is questioned,
please contact the Railroad Engineer. All verbal complaints will be
confirmed in writing by the Contractor within 5 working days with a copy to
the Sponsor’s Engineer. Address all written correspondence electronically
to Railroad Engineer.

2. The Railroad flagman assigned to the project will be responsible for notifying
the Sponsor Engineer upon arrival at the job site on the first day (or as soon
thereafter as possible) that flagging services begin and on the last day that
he performs such services for each separate period that services are
provided. The Sponsor’s Engineer will document such notification in
the project records. When requested, the Sponsor’s Engineer will also sign
the flagman’s diary showing daily time spent and activity at the project site.

8. HAUL ACROSS RAILROAD TRACK:

A.  Where the plans show or imply that materials of any nature must be hauled across
Railroad’s track, unless the plans clearly show that the Sponsor has included
arrangements for such haul in its agreement with the Railroad, the Contractor will be
required to make all necessary arrangements with the Railroad regarding means
of transporting such materials across the Railroad’s track. The Contractor or
Sponsor will be required to bear all costs incidental to such crossings whether services
are performed by his own forces or by Railroad personnel.

B. No crossing may be established for use of the Contractor for transporting
materials or equipment across the tracks of the Railroad unless specific
authority for its installation, maintenance, necessary watching and flagging
thereof and removal, until a temporary private crossing agreement has been
executed between the Contractor and Railroad. The approval process for an

16



NORFOLK SOUTHERN° Exhibit “E”

agreement normally takes 90 days.
9. WORK FOR THE BENEFIT OF THE CONTRACTOR:

A. All temporary or permanent changes in wire lines or other facilities which are
considered necessary to the project are shown on the plans; included in the force
account agreement between the Sponsor and the Railroad or will be covered by
appropriate revisions to same which will be initiated and approved by the Sponsor
and/or the Railroad.

B. Should the Contractor desire any changes in addition to the above, then he shall
make separate arrangements with the Railroad for same to be accomplished at
the Contractor’s expense.

10. COOPERATION AND DELAYS:

A. It shall be the Contractor’s responsibility to arrange a schedule with the
Railroad for accomplishing stage construction involving work by the
Railroad or tenants of the Railroad. In arranging his schedule he shall
ascertain, from the Railroad, the lead time required for assembling crews and
materials and shall make due allowance therefore.

B. No charge or claim of the Contractor against either the Sponsor or the Railroad will
be allowed for hindrance or delay on account of railroad traffic; any work
done by the Railroad or other delay incident to or necessary for safe
maintenance of railroad traffic or for any delays due to compliance with these
special provisions.

11. TRAINMAN’S WALKWAYS:

A. Along the outer side of each exterior track of multiple operated track, and on each side
of single operated track, an unobstructed continuous space suitable for
trainman’s use in walking along trains, extending to a line not less than 10 feet from
centerline of track, shall be maintained. Any temporary impediments to walkways
and track drainage encroachments or obstructions allowed during work hours while
Railroad’s protective service is provided shall be removed before the close of
each work day. If there is any excavation near the walkway, a handrail, with
10°-0” minimum clearance from centerline of track, shall be placed and must conform
to AREMA and/or FRA standards.

12. GUIDELINES FOR PERSONNEL ON RAILROAD RIGHT-OF-WAY:

A. The Contractor and/or the Sponsor’s personnel authorized to perform work on
Railroad’s property as specified in Section 2 above are not required to complete
Norfolk Southern Roadway Worker Protection Training; However the Contractor and
the Sponsor’s personnel must be familiar with Norfolk Southern’s standard operating
rules and guidelines, should conduct themselves accordingly, and may be removed
from the property for failure to follow these guidelines.

B. All persons shall wear hard hats.  Appropriate eye and hearing protection must be
used. Working in shorts is prohibited. Shirts must cover shoulders, back and
abdomen. Working in tennis or jogging shoes, sandals, boots with high heels,
cowboy and other slip-on type boots is prohibited. Hard-sole, lace-up footwear,
zippered boots or boots cinched up with straps which fit snugly about the ankle

17



NORFOLK SOUTHERN®

Exhibit “E”
are adequate. Wearing of safety boots is strongly recommended. In the
vicinity of at-grade crossings, it is strongly recommended that reflective vests
be worn.

No one is allowed within 25 of the centerline of track without specific
authorization from the flagman.

All persons working near track while train is passing are to lookout for
dragging bands, chains and protruding or shifted cargo.

No one is allowed to cross tracks without specific authorization from the flagman.

All welders and cutting torches working within 25 of track must stop when train is
passing.

No steel tape or chain will be allowed to cross or touch rails without
permission from the Railroad.

13. GUIDELINES FOR EQUIPMENT ON RAILROAD RIGHT-OF-WAY:

A.

No crane or boom equipment will be allowed to set up to work or park within boom
distance plus 15 of centerline of track without specific permission from
Railroad official and flagman.

No crane or boom equipment will be allowed to foul track or lift a load over the
track without flag protection and track time.

All employees will stay with their machines when crane or boom equipment is
pointed toward track.

All cranes and boom equipment under load will stop work while train is
passing (including pile driving).

Swinging loads must be secured to prevent movement while train is passing.
No loads will be suspended above a moving train.

No equipment will be allowed within 25* of centerline of track
without specific authorization of the flagman.

Trucks, tractors or any equipment will not touch ballast line without specific

permission from Railroad official and flagman. Orange construction fencing may
be required as directed.

No equipment or load movement within 25 or above a standing train or
Railroad equipment without specific authorization of the flagman.

All operating equipment within 25 of track must halt operations when a train
is passing. All other operating equipment may be halted by the flagman if the
flagman views the operation to be dangerous to the passing train.

All equipment, loads and cables are prohibited from touching rails.
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L. While clearing and grubbing, no vegetation will be removed from Railroad
embankment with heavy equipment without specific permission from the

Railroad Engineer and flagman.

M. No equipment or materials will be parked or stored on Railroad’s property
unless specific authorization is granted from the Railroad Engineer.

N. All unattended equipment that is left parked on Railroad property shall be
effectively immobilized so that it cannot be moved by unauthorized
persons.

0. All cranes and boom equipment will be turned away from track after each work day or
whenever unattended by an operator.

P. Prior to performing any crane operations, the Contractor shall establish a single point
of contact for the Railroad flagman to remain in communication with at all times.
Person must also be in direct contact with the individual(s) directing the crane
operation(s).

14. INSURANCE:

A. In addition to any other forms of insurance or bonds required under the terms of the
contract and specifications, the Prime Contractor will be required to carry insurance
of the following kinds and amounts:

1. a Commercial General Liability Insurance having a combined single
limit of not less than $2,000,000 per occurrence for all loss, damage, cost
and expense, including attorneys' fees, arising out of bodily injury liability
and property damage liability during the policy period. Said policy shall
include explosion, collapse, and underground hazard (XCU) coverage, shall
be endorsed to name Railroad specified in item A.2.c. below both as the
certificate holder and as an additional insured, and shall include a severability
of interests provision.

b. Automobile Liability Insurance with a combined single limit of not less
than $1,000,000 each occurrence for injury to or death of persons and damage to
or loss or destruction of property. Said policy or policies shall be endorsed to
name Railroad specified in item A.2.c. below both as the certificate holder and as
an additional insured and shall include a severability of interests provision.

2. Railroad Protective Liability Insurance having a combined single limit of not less
than $2,000,000 each occurrence and $6,000,000 in the aggregate applying
separately to each annual period. If the project involves track over which
passenger trains operate, the insurance limits required are not less than a
combined single limit of $5,000,000 each occurrence and $10,000,000 in the
aggregate applying separately to each annual period. Said policy shall provide
coverage for all loss, damage or expense arising from bodily injury and property
damage liability, and physical damage to property attributed to acts or omissions
at the job site.

The standards for the Railroad Protective Liability Insurance are as follows:

a. The insurer must be rated A- or better by A.M. Best Railroad, Inc.
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NOTE: NS does not accept from insurers Chartis (AlIG or Affiliated
Company including Lexington Insurance Company), Hudson Group or
Liberty or Affiliated Company.

c. The policy must be written using one of the following combinations of
Insurance Services Office (“1SO”) Railroad Protective Liability Insurance
Form Numbers:

d. (1) CG00350196andCG 283110093;or
e. (2) CG00350798and CG 283107 98; or
f. (3) CGO00351001;o0r

g. (4 CGO00351204;0r

h. (5) CG00351207;or

i. (6) CGO00350413.

k. The named insured shall read:

m. (As named in the Project Agreement with Project Sponsor) Three
Commercial Place

n. Norfolk, Virginia 23510-2191
o. Attn: S. W. Dickerson Risk Management

r.  The description of operations must appear on the Declarations, must
match the project description in this agreement, and must include the
appropriate Sponsor project and contract identification numbers.

s. The job location must appear on the Declarations and must include the
city, state, and appropriate highway name/number. Do not include any
reference to milepost, valuation station, or mile marker on the insurance

policy.

t.  The name and address of the prime Contractor must
appear on the Declarations.

u. The name and address of the Sponsor must be identified on the
Declarations as the “Involved Governmental Authority or Other
Contracting Party.”

v. Endorsements/forms that rea required are:

(1) Physical Damage to Property Amendment

(2) Terrorism Risk Insurance Act (TRIA) coverage must be included

w. Other endorsements/forms that will be accepted are:
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(1) Broad Form Nuclear Exclusion — Form IL 00 21

(2) 30-day Advance Notice of Non-renewal or cancellation
(3) Required State Cancellation Endorsement

(4) Quick Reference or Index Form CL/IL 240

x. Endorsements/forms that are NOT acceptable are:

(1) Any Pollution Exclusion Endorsement except CG 28 31

(2) Any Punitive or Exemplary Damages Exclusion

(3) Known injury or Damage Exclusion form CG 00 59

(4) Any Common Policy Conditions form

(5) An Endorsement that limits or excludes Professional Liability
coverage

(6) A Non-Cumulation of Liability or Pyramiding of Limits Endorsement

(7) An Endorsement that excludes TRIA coverage

(8) A Sole Agent Endorsement

(9) Any type of deductible endorsement or amendment

(10) Any other endorsement/form not specifically authorized in

item no. 2.h above.

B. If any part of the work is sublet, similar insurance, and evidence thereof as specified in
A.1 above, shall be provided by or on behalf of the subcontractor to cover its
operations on Railroad’s right of way.

C. All insurance required under the preceding subsection A shall be underwritten by
insurers and be of such form and content, as may be acceptable to the Company. Prior
to entry on Railroad
right-of-way, the original Railroad Protective Liability Insurance Policy shall be
submitted by the Prime Contractor to the Department at the address below for its
review and transmittal to the Railroad. In addition, certificates of insurance
evidencing the Prime Contractor’s and any subcontractors’ Commercial General
Liability Insurance shall be issued to the Railroad and the Department at the addresses
below, and forwarded to the Department for its review and transmittal to the
Railroad. The certificates of insurance shall state that the insurance coverage will not
be suspended, voided, canceled, or reduced in coverage or limits without (30) days
advance written notice to Railroad and the Department. No work will be permitted by
Railroad on its right-of-way until it has reviewed and approved the evidence of
insurance required herein.

SPONSOR: RAILROAD:
Risk Management

Norfolk Southern Railway
Company Three Commercial
Place

Norfolk, Virginia 23510-2191

D. The insurance required herein shall in no way serve to limit the liability of
Sponsor or its Contractors under the terms of this agreement.
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E. Insurance Submission Procedures

1. Railroad will only accept initial insurance submissions via US Mail or Overnight carrier
to the address noted in C above. Railroad will NOT accept initial insurance
submissions via email or faxes. Please provide point of contact information with
the submission including a phone number and email address.

2. Railroad requires the following two (2) forms of insurance in the initial
insurance submission to be submitted under a cover letter providing details
of the project and contact information:

a. The full original or certified true countersigned copy of the railroad
protective liability insurance policy in its entirely inclusive of all
declarations, schedule of forms and endorsements along with the
policy forms and endorsements.

b. The Contractor’s commercial general, automobile, and
workers’ compensation liability insurance certificate of liability
insurance evidencing a combined single limit of a minimum of
$2M per occurrence of general and $1M per occurrence of
automobile liability insurance naming Norfolk Southern Railway
Company, Three Commercial Place, Norfolk, VA 23510 as
the certificate holder and as an additional insured on both the
general and automobile liability insurance policy.

3. Itshould be noted that the Railroad does not accept notation of Railroad
Protective insurance on a certificate of liability insurance form or Binders
as Railroad must have the full original countersigned policy. Further,
please note that mere receipt of the policy is not the only issue but
review for compliance. Due to the number of projects system-wide, it
typically takes a minimum of 30-45 days for the Railroad to review.

15. FAILURE TO COMPLY:

A. In the event the Contractor violates or fails to comply with any of the
requirements of these Special Provisions:

1. The Railroad Engineer may require that the Contractor vacate Railroad property.

2. The Sponsor’s Engineer may withhold all monies due the Contractor
on monthly statements.

B. Any such orders shall remain in effect until the Contractor has remedied the
situation to the satisfaction of the Railroad Engineer and the Sponsor’s Engineer.

16. PAYMENT FOR COST OF COMPLIANCE:

A. No separate payment will be made for any extra cost incurred on account of
compliance with these special provisions. All such costs shall be included in prices bid
for other items of the work as specified in the payment items.

17. PROJECT INFORMATION
A. Date:
B. NS File No.:
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C. NS Milepost:
D. Sponsor’s Project No.:

CONTRACTOR WORKING ON BEHALF OF PROJECT SPONSOR
COSTS REIMBURSED BY PROJECT SPONSOR
NS FILE: ROW1112123

NORFOLK SOUTHERN
CONTRACTOR RIGHT OF ENTRY
AGREEMENT

WHEREAS, (“Principal”) has requested that Norfolk Southern
Railway Company (“Company”) permit Principal to be on or about Company’s premises and/or
facilities at or in the vicinity of Company Mileposts S-141.3 to S-142.3, at or near Asheuville,
Buncombe County, North Carolina (the “Premises”) for the sole purpose of construct
transportation improvements to the River Arts District Transportation Improvement Project, on
behalf of the City of Asheville (the “Project Sponsor”) during the period ,20___,to

, 20 (the “Right of Entry”).

WHEREAS, Company is willing to grant the Right of Entry subject to the terms and conditions
set forth herein.

NOW THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to
be legally bound hereby, the parties hereby agree as follows.

Company hereby grants Principal the Right of Entry. The Right of Entry shall extend to
Principal and to subcontractors and other entities affiliated with Principal who are specifically
approved for entry by authorized representatives of Company in writing, as well as to the
officers and employees of the foregoing (collectively “Licensees”). The Right of Entry shall
apply to those portions of the Premises, and to such equipment, machinery, rolling stock and
other personal property and fixtures belonging to Company or otherwise located on the
Premises, only to the extent specifically designated and approved in writing by authorized
representatives of Company (collectively, “Designated Property”).

Principal agrees:

0] that Licensees’ access to the Premises shall be limited to the Designated
Property and that Principal shall be liable and fully responsible for all actions of
Licensees while on the Premises pursuant to the Right of Entry;

(ii) that Licensees shall (a) be subject to Company’s direction when upon the
Premises, and
(b) be subject to Company’s removal from the Premises, in Company’s sole
discretion, due to negligence, misconduct, unsafe actions, breach of this
agreement or the failure to act respectfully, responsibly, professionally, and/or
in a manner consistent with  Company’s desire to minimize risk and maintain its
property with maximum security and minimum distractions or disruptions or for
any other lawful reason;

(iii) that Licensees shall perform all work with such care, diligence and cooperation
with  Company personnel as to reasonably avoid accidents, damage or harm to

Exhibit “E”
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persons or property and delays or interference with the operations of any
Company'’s facilities and in accordance with Company’s “Special Provisions for
Protection of Railway Interest”, attached and incorporated herein.

(iv) to give Company’s officer signing this agreement, or his or her authorized
representative, advance notification of the presence of Licensees on Designated
Property in accordance with Company’'s “Special Provisions for Protection of
Railway Interest”;

(v) to indemnify and save harmless Company, its officers, agents and employees
from and against any and all claims, demands, losses, suits, judgments, costs,
expenses (including without limitation reasonable attorney’s fees) and liability
resulting from (a) injury to or death of any person, including without limitation
the Licensees, and damage to or loss of any property, including without
limitation that belonging to or in the custody of Licensees (the “Licensee
Property”), arising or in any manner growing out of the presence of either the
Licensees or the Licensee Property, or both, on or about the Premises,
regardless of

whether negligence on the part of Company, its officers, agents or employees
caused or contributed to said loss of life, personal injury or property loss or
damage in whole or in part; (b) any alleged violation of any law, statute, code,
ordinance or regulation of the United States or of any state, county or municipal
government (including, without limitation, those relating to air, water, noise, solid
waste and other forms of environmental protection, contamination or pollution or
to discrimination on any basis) that results in whole or in part, directly or
indirectly, from the activities of Licensees related in any way to their presence
on the Premises or from any other act or omission of Licensees contributing to
such violation, regardless of whether such activities, acts or omissions are
intentional or negligent, and regardless of any specification by Company without
actual knowledge that it might violate any such law, statute, code, ordinance or
regulation; (c) any allegation that Company is an employer or joint employer of a
Licensee or is liable for related employment benefits or tax withholdings; or (d)
any decision by Company to bar or exclude a Licensee from the Premises
pursuant to subsection (ii)(b) above;

(vi) to have and keep in effect the appropriate kinds of insurance as listed in the
Company’s “Special Provisions for Protection of Railway Interest, with
insurance companies satisfactory to Company, during the entire time Licensees
or Licensee Property, or both, is on the Premises: and to provide certificates of
insurance showing the foregoing coverage, as well as any endorsements or
other proper documentation showing and any change or cancellations in the
coverage to the Company officer signing this agreement or to his or her
authorized representative;

(vii) to reimburse Company for any costs not covered under the existing project
agreement between the Company and the Project Sponsor, including any
material, labor, supervisory and protective costs (including flagging) and related
taxes and overhead expenses required or deemed necessary by Company
because of the presence of either Licensees or Licensee Property on the
Premises;

(vii)  to exercise special care and precautions to protect the Premises and
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equipment, machinery, rolling stock and other personal property and fixtures
belonging to Company or otherwise located on the Premises (whether or not
constituting Designated Property) and to avoid interference with Company’s
operations;

(ix) to not create and not allow drainage conditions which would be adverse to the
Premises or any surrounding areas;

(X) to refrain from the disposal or release of any trash, waste, and hazardous,
dangerous or toxic waste, materials or substances on or adjacent to the
Premises and to clean up or to pay Company for the cleanup of any such
released trash, waste, materials or substances; and

(xi) to restore the Premises and surrounding areas to its original condition or to a
condition satisfactory to the Company officer signing this agreement or to his
or her authorized representative (ordinary wear and tear to rolling stock and
equipment excepted) upon termination of Licensees’ presence on the
Premises.

As a part of the consideration hereof, Principal further hereby agrees that Company shall
mean not only Norfolk Southern Railway Company but also Norfolk Southern Corporation
and any and all subsidiaries and affiliates of Norfolk Southern Railway Company or Norfolk
Southern Corporation, and that all of Principal’s indemnity commitments in this agreement in
favor of Company also shall extend to and indemnify Norfolk Southern Corporation and any
subsidiaries and affiliated companies of Norfolk Southern Railway Company or Norfolk
Southern Corporation and its and/or their directors, officers, agents and employees.

It is expressly understood that the indemnification obligations set forth herein cover claims by
Principal's employees, agents, independent contractors and other representatives, and
Principal expressly waives

any defense to or immunity from such indemnification obligations and/or any subrogation rights
available under any applicable state constitutional provision, laws, rules or regulations,
including, without limitation, the workers’ compensation laws of any state. Specifically, (i) in
the event that all or a portion of the Premises is located in the State of Ohio, the following
provision shall be applicable: “Principal, with respect to the indemnification provisions
contained herein, hereby expressly waives any defense or immunity granted or afforded it
pursuant to Section 35, Article Il of the Ohio Constitution and Section

4123.74 of the Ohio Revised Code”; and (ii) in the event that all or a portion of the Premises is
located in the Commonwealth of Pennsylvania, the following provision shall be applicable:
“Principal, with respect to the indemnification provisions contained herein, hereby expressly
waives any defense or immunity granted or afforded it pursuant to the Pennsylvania Workers’
Compensation Act, 77 P.S. 481",

This agreement shall be governed by the internal laws of the State of North Carolina, without
regard to otherwise applicable principles of conflicts of laws. If any of the foregoing provisions
is held for any reason to be unlawful or unenforceable, the parties intend that only the specific
words found to be unlawful or unenforceable be severed and deleted from this agreement and
that the balance of this agreement remain a binding enforceable agreement to the fullest
extent permitted by law.

This agreement may be amended only in a writing signed by authorized representatives of the
parties.
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