


ORDINANCE NO.  _________________

ORDINANCE AMENDING CHAPTER 10-NUISANCES- OF THE CODE OF ORDINANCES OF THE CITY OF ASHEVILLE TO ADD ARTICLE VI-REGULATION OF GRAFFITI     

	WHEREAS, the City Council of the City of Asheville is authorized by N.C.G.S 160A-174 to prohibit, regulate, or abate acts or conditions detrimental to the health safety, or welfare of its citizens and the peace and dignity of the city and may define and abate nuisances; and 

	WHEREAS, the City Council of the City of Asheville is authorized by N.C. G.S 160A-175 and N.C. G.S. 160A-193 to impose fines and penalties for violation of its ordinances and to remove, abate, or remedy public health and safety nuisances within the city limits; and 
	
	WHEREAS, the City Council of the City of Asheville declares that the existence of Graffiti is a Public Nuisance as it is destructive of the rights and values of property owners as well as the entire community and a detriment to the health, safety and welfare of its citizens; and  
	
WHEREAS, the City Council of the City of Asheville finds it necessary and desirable to expand the current graffiti removal program to address instances on private property and to hold property owners accountable for property appearance, consistent with other aesthetic ordinances in furtherance of the City of Asheville goal to make Asheville one of the safest and secure communities when compared to similar cities and to address an issue which has been identified as priority at the Downtown Issues Summit; 

	NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ASHEVILLE THAT:    

Section 1:	A new Article VI. Graffiti of Chapter 10 (Nuisances) of the Code of Ordinances is hereby created to read as follows:    


a)	ARTICLE VI.  REGULATION OF GRAFFITI 

b)	Sec. 10-110. Purpose

Graffiti is destructive of the rights and values of public and private property owners as well as the entire community.  Unless the City Council acts to enforce removal of graffiti from public and private property, the graffiti tends to remain.  Other properties then become the target of graffiti and entire neighborhoods are affected and become less desirable places in which to live, work and visit, all to the detriment of the City.  The City Council intends through the adoption of this ordinance to provide additional enforcement tools to protect public and private property from acts of graffiti vandalism and defacement.  The City does not intend this ordinance to conflict with existing anti-graffiti state laws, including but not limited to malicious injury to property.   	Comment by janniceashley: Winston-Salem was the only graffiti ordinance to have language regarding purpose.  However, in my opinion it is a good idea.  The International Municipal Lawyers Association has a model graffiti ordinance which recommends a purpose statement.  Additionally, other sections of the City’s current Chapter on Nuisances (regulation of Junkyards) begin with a purpose statement.  City Legal.  JA  

(c)	Sec. 10-111. Definition of Graffiti. 

Graffiti shall mean writings, drawings, inscriptions, figures or marks of paint, ink, chalk, dye or other similar substance on public or private buildings, sidewalks, streets, structures, or places which are not authorized or permitted by the property owner or possessor.  For the purposes of this chapter, graffiti shall include drawings, writings, markings or inscriptions regardless of the content or nature of materials used in the commission of the act.  However, it shall not be construed to prohibit temporary, easily removable chalk or other water soluble markings which are used in connection with traditional children’s activities such as drawings of bases for ball games, hopscotch and similar activities, nor does it include temporary, easily removable markings used in connection with any lawful business or public purpose or activity and markings used to denote the location of underground utility infrastructure and those used in conjunction with establishing survey control data and location points by survey crews.  

d)	Sec. 10-112. Graffiti Prohibited.
	
It shall be unlawful for any person to place graffiti upon the surface of any public or private property.  

The act of placement of graffiti is a misdemeanor criminal offense pursuant to N.C.G.S. 14-160 Willful and wanton injury to personal property and other applicable statutes, and the City shall act to enforce any and all criminal penalties that are within its power as outlined in Section 10-114 (b) below.    	Comment by janniceashley: It is an option to call the act of graffiti out as a crime-other ordinances say it in the body of the overall ordinance but do not make it this clear.  City Legal JA  Winston-Salem is the only ordinance that references statutory authority. 


Additionally, the existence of graffiti on public or private property in violation of this chapter is expressly declared to be a public nuisance and as such, the City shall act to enforce any and all civil penalties that are within its power as outlined in Sections 10-113(c) and 10-114 (a) below.    

e)	Sec. 10-113. Removal of Graffiti Required.    

(a) Removal by Perpetrator.

It shall be unlawful for any person placing graffiti on public or private property to fail to remove such graffiti or cause such graffiti to be removed within seventy-two (72) hours after notice from the City.  If graffiti is applied by a person under the age of eighteen (18) years of age, the parents or legal guardians of such minor shall be responsible for removal of the graffiti with seventy-two (72) hours after notice from the City.

(b) Removal by Property Owner.

It shall be unlawful for any Property Owner to fail to remove or effectively obscure any graffiti upon property they own, manage, or are in lawful control or possession of within seven (7) business days after receiving written notice from the City to remove such graffiti (“Notice to Remove”).  Notice to Remove shall be sent by certified mail, return receipt requested or by personal delivery, to the Property Owner(s), such Property Owner’s  Agent or Manager, or any other person in possession or control of the property.  The Notice to Remove shall provide:	Comment by janniceashley: The time to remove varies between ordinances reviewed-Cary 5 days, Charlotte 7 days, Greenville, Fayetteville, Burlington 10 days, Greensboro 14 days, Wilmington 15 days.  Burlington has interesting provision that this time limit “shall not apply if the property owner or responsible party can demonstrate that the property owner or responsible party can demonstrate that they have an active program for the removal of graffiti   which will remove within 30 days after notice” but Burlington does not act to remove if the Property Owner does not.  Point of Policy Discussion for Asheville.  City Legal JA  

(i)	The street address or other description of the property sufficient for property identification; 
(ii)	A description and general location of the graffiti; 
(iii)	A statement that the property is a public nuisance due to the existence of the graffiti; 
(iv)	A statement that the graffiti must be removed or effectively obscured within seven (7) business days after receiving Notice to Remove and that if the nuisance is not so abated within that time the City will abate the public nuisance at the cost of the Property Owner as set forth herein; 
(v)	Information identifying any graffiti removal assistance available through the City; and	Comment by janniceashley: This is in the Cary and Burlington  ordinances, did not see anything similar in other ordinances.  Assumes that City would have such a program in place.  Having such a program may make this enforced removal by property owner more palatable.  City Legal JA  
(vi)	Information concerning procedures for appeal of the Notice. 

(c)   Removal by City.

If the City has provided Notice to Remove under (b) above and Property Owner fails or refuses to remove or effectively obscure graffiti upon their property, then, in addition to other enforcement actions hereunder, the City is authorized to remove the graffiti as provided herein at the expense of Property Owner.  If the expenses of removing or obscuring the graffiti are not paid by the Property Owner within thirty (30) days of receipt of a statement for the cost of such removal or obscuring, the City may sue in a court of competent jurisdiction to recover all such expenses, including all  administrative personnel costs, attorney’s fees and costs related to enforcing this section, and the City may record a lien in the public records of Buncombe County, which lien shall be for all such expenses, and the amount of the lien shall bear interest from the date of recording.  	Comment by janniceashley: Of the cities where City removes if Property Owner does not-Greenville, Greensboro, Wilmington, Burlington, Charlotte-this is the way that costs are recovered-charge owner, if not pay, sue in court and/or put lien on property.  City Legal JA 

(d)    Appeals.

Any Property Owner who receives a Notice to Remove may appeal the Notice within seven (7) business days of receipt of Notice to the City Manager.  The appeal shall be in writing and shall state with specificity the reasons for the appeal (“Appeal Notice”).  The City Manager or designee shall set a hearing date within ten (10) days of receipt of the Appeal Notice, and shall render a decision within a reasonable time after the hearing date.  If, on appeal, the manager or designee determines that the graffiti is a public nuisance and must be removed, the manager shall establish a new date for such removal or obscuring. The city shall not remove or obscure any graffiti during the pendency of an appeal. 	Comment by janniceashley:  Of the city’s that have appeal rights- 7 days is the norm.  Burlington has no appeal right stated.  	Comment by janniceashley: Added from Charlotte ordinance-whether or not appeal stays action often comes up so its good to address.  City legal JA  

(e)    Emergency Removal.

If the City determines that any graffiti is a danger to the health, safety or welfare of the public and is unable to provide notice by personal service after at least two attempts to do so, then forty-eight (48) hours after either (i) mailing of the notice described in subsection 2 above by certified and first class mail or (ii) the posting of the notice in a conspicuous place on the property, the City may remove or cause the graffiti to be removed or obscured at its expense.  	Comment by janniceashley: This is an important provision to have, gives City flexibility in emergency situation-Cary,Charlotte, Fayetteville have, others do not.  City Legal  JA   

(f)     Removal/Obscuring; City Removal Limited Responsibility 

The City shall not clean, paint or obscure or repair any property containing graffiti more extensively than where the graffiti itself is located.  The City shall not be required to restore the area that contained graffiti, or any obscured area, to its original condition including conditions of color, texture, and finish.  Notwithstanding the preceding, if the City Manager determines in writing that a more extensive area is required to be repainted or repaired in order to avoid an aesthetic disfigurement to the neighborhood or community, the City or its authorized private contractor is expressly permitted to perform the work necessary to do more extensive repainting or repairing. 	Comment by janniceashley: Cary,Charlotte, Fayetteville, Winston-Salem all have this provision.  It is  important  to include from a legal/liability standpoint.  City Legal JA 


d)	Section 10-114.  Enforcement/Remedies.  

(a)   Civil penalties.  	Comment by janniceashley: This (based on Cary ordinance) is a more complicated penalty structure than other ordinances reviewed  but from a legal standpoint, it more accurately reflects the fact that there can be both civil and criminal penalties for the act of graffiti and the failure of a property owner to clean up.  Most other ordinances-Charlotte, Greensboro, Fayetteville-do not make this important distinction and instead speak of this fine only in terms of a criminal penalty that is enforced by the Court.  Making it clear that the City has ability to enforce this as a civil penalty and that the Police have the authority to make citations for this civil offense, may increase our ability to enforce.  This said, if someone refuses to pay the fine/penalty our only recourse will be to go to court to recover this fine in addition to the costs removal costs.  City Legal JA  

Alternate Language from Greensboro, Charlotte (found in the Removal Section): “It shall be unlawful for any person owning property to fail to remove or effectively obscure any graffiti upon such property.  Any such person convicted of a violation of this paragraph shall be fined not more than $100.00.  In determining the fine to be imposed, the court may consider the efforts, if any, taken by the violator to remove or effectively obscure the graffiti during the preceding calendar year.”   

Violation of subsections 10-112 (Person placing graffiti), or 10-113 (a) Non-Compliant Perpetrator or (b) Non-Compliant Property Owner, shall subject the offender(s) to a civil penalty in the amount of $100.00. In the event there is more than one violation within any 30 day period, then the civil penalty shall be increased for each additional violation over one during such period, as follows. The date of the first violation shall establish the beginning date for the initial 30 day period. The next violation within that 30-day period shall be considered the second violation. Any violations that follow within that 30-day period shall be numbered sequentially. The penalty shall be:
Second offense within same 30-day period: $250.00
Third offense within same 30-day period: $500.00
Fourth offense within same 30-day period: $750.00
Fifth and any subsequent offense within same 30-day period: $1,000.00

Once the 30-day period has run from the "first violation," the next violation shall be considered to be a first violation for the purposes of establishing a new 30-day period. Each subsequent violation that follows more than 30 days from the previous first violation shall be a new first violation for the purpose of establishing a new 30-day period. In the event there are more than six violations within any 12-month period, then each violation after six shall subject the violator(s) to a civil penalty of $1,000.00.

Exception:  The initial assessed fee of $100 shall not apply to a Non-compliant Property Owner pursuant to Sec. 10-113(b), if such Property Owner has been victimized two or more times by graffiti within any calendar year and, during such time, has removed or effectively obscured such graffiti from the property in a timely manner.  	Comment by janniceashley: This exception is not found in the Cary ordinance.  It is taken from several other ordinances-Charlotte, Fayetteville, Greensboro-and in my opinion, is a good exception to have to recognize that property owners are “victims” of this crime and to reward compliance.  Will require a good tracking mechanism.  City Legal JA  

Violators shall be issued a written citation which must be paid within seven (7) days from the issue date and time to the City enforcement office.  The City is authorized to file suit on behalf of the City to collect any unpaid citations, and the police chief, or designee, is authorized to verify and sign complaints on behalf of the town in such suits.  Any police officer may issue a citation for violations of this article.

(b)   Criminal penalty.  	Comment by janniceashley: It is an option to structure the ordinance to show that there can be both civil and criminal penalties for  graffiti -other ordinances allude to this fact but don’t have separate procedures.  This is modeled on Cary ordinance.  WS references the criminal statute. Greensboro and Fayetteville references this criminal penalty fine structure . 

In addition to or in lieu of civil penalties or other remedies, violation of subsection 10-112 (Person placing graffiti) of this section shall constitute a misdemeanor.  Any person convicted of a violation of this section shall be fined not less than $250.00 for a first offense and $500.00 for a second or subsequent offense.  In addition to any other remedy, the court shall order any person convicted of a violation of subsection (b) to make restitution to the victim and/or to the City of Asheville for the damage or loss suffered by the victim and/or to the City as a result of the offense. The court may determine the amount, terms, and conditions of the restitution.

(f)	Section 10-115.  Right of Entry on Private Property.  

Prior to entering upon private property or property owned by a public entity other than the City of Asheville for the purpose of this section, the City shall make a reasonable attempt to secure the consent of the property owner or manager for release of the City from liability for property damage or personal injury. If the property owner or manager fails to remove the offending graffiti within the time specified herein, or the Town has requested consent to remove or paint over the offending graffiti and the property owner or responsible party has refused consent for entry on terms acceptable to the City and consistent with the terms of this section, the City shall commence abatement and cost recovery proceedings for the graffiti removal according to the provisions specified herein.	Comment by janniceashley: This is a good provision to retain from a legal liability standpoint, though only a few cities-WS, Cary, Burlington-have it.  This is likely do to the fact that the City has authority to enter to the property by virtue of the Notice provisions outlined in previous section.  However, this provision, seeks to give City additional liability protection which is a Pro.  Cons-it may slow down the process, a non-compliant property owner is not likely to give consent or sign a release.  City Legal JA    


Section 2.  If any section, subsection, sentence, clause or phrase of this ordinance is, for any reason, held to be invalid, such decision shall not affect the validity of the remaining portions of this ordinance.  The City Council hereby declares that it would have passed this ordinance, and each section, subsection, sentence, clause, or phrase thereof, irrespective of the fact that any one or more sections, subsections, sentences, clauses, or phrases be declared invalid.

Section 3.  All ordinances or parts of ordinances in conflict are hereby repealed to the extent of such conflict.

Section 4.  This ordinance shall be enforced as provided in City Code Sec. 1-5.  

Section 5.  This ordinance will become effective within six (6) months of its adoption.	Comment by janniceashley: Review of past reports to Public Safety Committee on Graffitti (Nov. 2013, April 2012)noted a desire by City Council to allow  a 6 month grace period on enforcement of the ordinance to allow for adequate public outready and opportunity for voluntary compliance.  City Legal  JA 



	Read, approved and adopted this ____ day of ___________, 2014.  


________________________________		______________________________
CITY CLERK							MAYOR

Approved as to form:  


________________________________
CITY ATTORNEY
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