MEMORANDUM

TO:

Public Safety Committee
FROM:

Robert W. Oast, Jr.

DATE:

January 3, 2012
RE:

Camping on City Property/First Amendment/Other Issues
I.  First Amendment Issues:
Review of this issue has included cases, legal treatises, and articles, as well as consulting with other municipal attorneys.  The law on First Amendment and public spaces is voluminous and complicated.  The cases frequently cause deep divisions among the members of the U.S. Supreme Court, resulting in bare majority (5-4) decisions, or “plurality” opinions (where a majority of justices reach the same conclusion, but for different reasons).  These cases are further complicated by the various forms that expressive conduct or “symbolic speech” can take.  With this in mind, it is difficult to craft a regulation or ordinance that will be immune from constitutional challenge, or to guarantee that such an ordinance will be upheld against such a challenge.  However, a few basic principles emerge from the vast body of case law, and these should enter into any consideration of an ordinance or regulation regarding speech or assembly in public spaces.  
a.  Reasonable time, place and manner regulation.  The constitutional rights to freedom of speech and assembly, while fundamental, are not absolute, but are subject to reasonable regulation as to time, place, and manner.  The “reasonableness” of such regulations depends on a number of factors, such as the status of the property where the activity is occurring, and the conduct being regulated.  
b.  Public forum considerations.  Traditional public forums are those publicly-owned or publicly- controlled spaces that have by law or tradition assumed the status of public forums.  Streets and parks, especially those in downtown areas or near the seat of government, have been recognized by courts as traditional public forums.  Public forums may also be created by official designation such as a resolution.  In the absence of an official designation, whether an area is a traditional public forum is a fact-specific inquiry.  However, areas around governmental buildings are frequently held to be traditional public forums.
c.  Content-neutral regulations.  The government’s ability to regulate expressive activity in a traditional public forum is very limited, and content-based regulations are not likely to survive the judicial scrutiny of a constitutional challenge.  However, regulation of speech or expressive activity is permissible if (1) it is content neutral (not based on the content of the speech), (2) narrowly drawn to serve a significant governmental interest, and (3) leaves open ample alternative means of expression.
d.  Significant government interest.  Significant government interests include public safety and security, emergency access to buildings, public and vehicular passage, ability to conduct public business, and ensuring that public property and facilities remain intact and available for use by the public at large.  Content neutral regulations regarding the use of public property for certain expressive activity (including regulations requiring permits, or limiting or prohibiting camping), have been upheld as reasonable against constitutional challenges where these governmental interests were found to exist.  
e.  Clarity of regulation.  For any ordinance or regulation, especially one that may affect constitutional rights or prohibit certain conduct, it is important that the regulation be clear both as to where it applies, and in describing the regulated conduct.  While absolute precision is not required, the regulation must be clear enough that a reasonable person would understand it, and be on notice as to the conduct or activity addressed by the regulation.
There are many cases on this subject, not to mention numerous annotations and law review articles.  While fact situations vary from case to case, the emphasis on the basic principles summarized above is consistent. The government may adopt and enforce reasonable regulations regarding the use of public forums for First Amendment activity.  As long as the regulations are clear, content-neutral, narrowly tailored to address a significant governmental interest, and leave an alternative means of expression available, the regulations can be defended against a constitutional challenge.  More specifically, regulations prohibiting or limiting camping on public property, even when considered expressive conduct, have been upheld.
II.  Other Issues:

A.  Building Safety.  Even though park space is open space, building and fire safety regulations apply to temporary structures erected within it.  The definitions of “tent” and “structure” in the N.C. State Building Code encompass tents.  

The area immediately adjacent to City Hall and other buildings is generally not available for use in connection with activities in the park.  This is to allow access by fire and emergency vehicles and personnel, and to ensure an adequate fire separation.

B.  Liability.  Under some circumstances, the City may be liable for injury to persons using its parks and property.  For this reason, the City requires permittees to obtain insurance and to name the City as an additional insured on those policies.  The City’s Risk Management office has previously advised that the Occupy activities should obtain insurance coverage.  As the owner/operator of the park property, the City may have some additional exposure if this coverage is not obtained.
If you have any questions or need any further information about any of the above matters, please let me know.
cc:  Gary W. Jackson, City Manager
       Jeff Richardson, Assistant City Manager
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